Conducting an Arbitration Hearing

Defendant’s Case-in-Chief, Third-Party Case-in-Chief, and Evidence Issues

l. Overview of Arbitration Hearings

Arbitration is a private dispute resolution process where parties present their cases before
a neutral arbitrator or panel. Unlike court trials, arbitration is generally more flexible, less
formal, and governed by agreed procedural rules or institutional guidelines.

A typical arbitration hearing proceeds in stages:
1. Opening statements
2. Claimant’s case-in-chief
3. Respondent/Defendant’s case-in-chief
4. Third-party claims (if any)
5. Rebuttal evidence
6. Closing arguments

This document focuses on the Defendant’s Case-in-Chief, Third-Party Case-in-Chief,
and key Evidence Issues.

Il. Defendant’s Case-in-Chief
A. Purpose
The Defendant’s (Respondent’s) case-in-chief is the opportunity to:
o Refute the claimant’s allegations
o Present affirmative defenses
¢ Introduce supporting evidence and witnesses
B. Structure
1. Opening of Defendant’s Case
e Brief statement outlining defenses

e Identify key issues in dispute
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e Provide roadmap of withesses and evidence
2. Presentation of Evidence
a. Documentary Evidence
¢ Contracts, correspondence, invoices
e Expertreports
e Businessrecords
b. Withess Testimony
e Factwitnesses
¢ Expertwitnesses
Format typically includes:
o Direct examination by defendant’s counsel
e Cross-examination by claimant
¢« Redirect examination (if necessary)
3. Affirmative Defenses
Common defenses may include:
e Lack of jurisdiction
e Statute of limitations
¢ Waiver or estoppel
¢ Failure to mitigate damages
4. Burden of Proof
e Defendant bears burden for affirmative defenses
e Standard typically: preponderance of evidence (unless otherwise specified)
C. Strategic Considerations
¢ Maintain consistency with prior submissions
e Use evidence to directly counter claimant’s narrative

e Avoid overloading tribunal with unnecessary material
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lll. Third-Party Case-in-Chief
A. Context
Third-party proceedings arise when:
e Arespondent brings in another party (e.g., indemnity or contribution claims)
e Multiple respondents assert cross-claims
B. Purpose
The third-party’s case-in-chief is to:
¢ Defend against claims brought by the defendant
o Assertits own claims or defenses
C. Structure
1. Opening Statement
e Clarifyrole in proceedings
e Distinguish position from primary parties
2. Evidence Presentation
a. Documentary Evidence
¢ Agreements governing third-party liability
¢ Insurance policies
¢ Indemnity clauses
b. Witness Testimony
e Technical experts
e Contractual relationship witnesses
3. Legal Theories
¢ Indemnification
o Contribution

e Breach of separate agreements
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D. Coordination Issues
e Avoid duplication of evidence
e Coordinate with defendant where interests align

e Address conflicting defenses carefully

IV. Evidence Issues in Arbitration
A. General Principles
Arbitration tribunals typically have broad discretion over evidence. Key characteristics:
¢ Flexibility over strict admissibility rules
¢ Focus onrelevance and materiality
e Efficiency and fairness prioritized
B. Admissibility Standards
1. Relevance
Evidence must relate to a material issue in dispute.
2. Materiality
Evidence should be significant to the outcome of the case.
3. Weight vs. Admissibility
e Arbitrators often admit evidence and assign weight later
e Less exclusion compared to court litigation
C. Common Evidence Issues
1. Hearsay
e Generally admissible in arbitration
¢ Weight depends on reliability
2. Document Authenticity
e Challenges may arise regarding authorship or integrity

e Tribunals may require supporting testimony
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3. Expert Evidence
o Mustbe relevant and reliable
e Tribunal may assess methodology and independence
4. Privilege
e Attorney-client privilege
e Work-product doctrine
e May vary by jurisdiction or agreed rules
5. Confidentiality
e Arbitration proceedings are typically confidential
o Sensitive business information may require protective measures
D. Procedural Tools
1. Document Production
¢ Requests for specific categories of documents
e Often guided by standards such as the IBA Rules on Evidence
2. Objections
Common grounds:
o lrrelevance
e« Burden or proportionality
e Privilege
e Lack of specificity
3. Evidentiary Hearings
e Tribunal resolves disputes on admissibility or scope
E. Use of Written vs. Oral Evidence
¢ Written witness statements often replace direct examination

¢ Oraltestimony focuses on cross-examination
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V. Practical Tips
For Defendants
e Align documentary and testimonial evidence
e Anticipate claimant’s rebuttal
e Clearly establish affirmative defenses early
For Third Parties
e Define role clearly to tribunal
¢ Avoid being overshadowed by main parties
e Highlight contractual frameworks
For All Parties
e Organize exhibits clearly
¢ Prepare withesses thoroughly

e Address evidentiary objections proactively

VI. Conclusion

The Defendant’s and Third-Party Case-in-Chief stages are critical in shaping the tribunal’s
understanding of liability and defenses. Effective presentation of evidence, strategic
coordination, and careful handling of evidentiary issues can significantly influence the
outcome of arbitration proceedings.

End of Document
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