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The decision by the Commission to commence work on this project was taken at its
twenty-sixth session in 1993 (report of the session: document A/43/17, paras. 291-296). Pursuant
to that decision, the Secretariat prepared "'Draft Guidelines for Preparatory Conferences in
Arbitral Proceeding? (document A/CN.9/396/Add.1), which the Commission discussed at its
twenty-seventh session in 1994 (document A/49/17, paras. 111-195). That draft was also discussed
at several national and international meetings of arbitration practitioners, among which the most
prominent was the XIIth International Arbitration Congress, organized by the International
Council for Commercial Arbitration (ICCA) at Vienna from 3 to 6 November 1994.1/ On the
basis of those discussions in the Commission and elsewhere, the Secretariat has prepared a
revised draft, which appears in the annex.

1/ Working Group I of the Congress considered the UNCITRAL project. The
reports of the Congress will be published in the International Council for Commercial
Arbitration Congress Series No. 7.
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PURPOSE AND ORIGIN OF THE NOTES

1. The purpose of the Notes on Organizing Arbitral Proceedings, prepared by the United
Nations Commission on International Trade Law (UNCITRAL),1/ is to assist atbitration
practitioners by listing and briefly describing questions on which appropriately timed procedural
decisions may be useful.

Non-binding character of the Notes

2. The Notes are merely suggestions for consideration that do not affect the procedural
prerogatives of the arbitral tribunal in conducting the arbitration. The arbitral tribunal remains
free to use the suggestions as it sees fit and is not required to give reasons for disregarding them.

3. The Notes are not suitable to be used as arbitration rules, since they do not establish any
obligation of the arbitral tribunal or the parties to act in a particular way. Accordingly, the use of
the Notes cannot imply any modification of the arbitration rules that the parties may have
agreed upon.

1/ The Commis.sion finalized the Notes at its [twenty-eighth session (Vienna, 2-26 May
1995).1 In addition to the 36 member States of the Commission, representatives of many other
States and of a number of international otganizations participated in the deliberations. In
preparing the draft material's, the Secretariat consulted with experts from various legal
systems, national arbitration bodies, as well as international professional associations.

The first draft, entitled ""Draft Guidelines for Preparatory Conferences in Arbitral
Proceeding? (A/CN.9/396/Add.1), was considered by the Commission at its twenty-seventh
session in 1994. That draft was also discussed at several meetings of arbitration practitioners,
including the XIIth International Arbitration Congress, held by the International Council for
Commercial Arbitration (ICCA) at Vienna from 3 to 6 November 1994 [citation to the Congress
Proceedings].

The considerations in the Commission are reflected in the reports on the work of its
twenty-sixth, twenty-seventh and twenty-eighth sessions (United Nations documents A/48/17
(UNCITRAL Yearbook, vol. XXIV: 1993, part one), paras. 291-296; A/49/17 (UNCITRAL
Yearbook, vol. XXV: 1994, part one), paras. 111-195; and A/50/17 (UNCITRAL Yearbook, vol.

XXVI: 1995, _ ), paras. _ ).
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Discretion in _conduct of Droceedin' es and usefulness of timely Procedural decisions

4.  Arbitration rules agreed upon by parties typically allow the arbitral tribunal broad
discretion and flexibility in the conduct of arbitral proceedings.2/ This is useful in that it
enables the arbitral tribunal to take procedural decisions that best meet the circumstances
of the case such as the type and complexity of issues of fact and law, the expectations of the
parties and the members of the arbitral tribunal as to the best way to proceed, and the need
for a cost-efficient resolution of the dispute.

5. Such discretion may make it desirable for the arbitral tribunal to give the parties a timely
indication as to the manner in which the tribunal intend.; to proceed. This is particularly
desirable in international arbitrations, where the participants may be accustomed to differing
procedural styles. Without such guidance, a party may find aspects of the proceedings
unpredictable and difficult to prepare for. That may lead to misunderstandings, delays and
increased costs of proceedings.

Process of making procedural decisions

6.  While some decisions are taken by the presiding arbitrator or sole arbitrator alone, others are
taken pursuant to consultations; consultations may be limited to the members of the arbitral
tribunal or may involve also the parties. Limiting consultations to the arbitrators might generally
be more time efficient and easier to organize than when the parties are also involved. However,
consulting with the parties may offer advantages, including that the arbitral tribunal can better
ascertain the expectations of the parties, assess whether it is appropriate to invite the parties to
enter into a procedural agreement, and that decisions formulated with the benefit of the parties'
views are likely to favour increased predictability of the proceedings and an improved procedural
atmosphere.

7.  The consultations, whether they involve only the arbitrators or also the parties, can be held
in a meeting at the place. of arbitration or at some other appropriate place, or can be carried out
by correspondence or telecommunications such as telefax or conference telephone calls.

8.  Ifa meeting is held for consultations, it can be devoted only to procedure; alternatively, the
meeting can be held in conjunction with a hearing on the substance of the dispute. Special

procedural meetings of the arbitrators and the parties separate from hearings are in practice

referred to by expressions such as "'preliminary meeting'', "'pre-hearing conference",

"sreparatory conference'', "pre-hearing review'', or terms of similar meaning The terms used
bl bl

partly depend on the stage of the proceedings at which the meeting is taking place.

2J A prominent example of such rules are the UNCTTRAL Arbitration Rules, which provide
in article 15(1): ""Subject to these Rules, the arbitral tribunal may conduct the arbitration in such
manner as it ponsiders appropriate, provided that the parties are treated with equality and that at
any stage of the proceedings each party is given a full opportunity of presenting his case."
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List of Drocedural matters in the Notes

9. The Notes discuss matters on which the arbitral tribunal may wish to formulate
procedural
decisions. The discussion does not provide comprehensive guidance on possible procedural
decisions; practice in international arbitration is so varied that it would be impossible to reflect
all its aspects.

10.  The list of procedural matters is quite complete so as to provide a reminder for a broad
range of circumstances; however, in many arbitrations only a limited number of the issues
mentioned in the list will need to be considered. Yet, the list is not exhaustive.

11.  If, prior to formulating procedural orders, the arbitral tribunal decides to meet and consult
With the parties, it is useful that the parties be given advance notice of the topics to be discussed.

This will help them to participate efficiently in the consultations. The following listing of issues
may serve as a checklist in preparing such an agenda.

PROCEDURAL MA r FERS FOR POSSIBLE CONSIDERATION

1. Deposits for costs

(a) Amount to be deposited

12.  Itis customary for the arbitral tribunal, soon after its establishment, to assess the amounts
to be disbursed by the arbitral tribunal and to request a deposit to cover the disbursements. The
assessed amount typically includes travel and other expenses incurred by the arbitrators,
expenditures for administrative assistance required by the arbitral tribunal and the fees for the
arbitrators. Many arbitration rules have provisions on this matter, incinding on whether both
parties or only the claimant should be requested to make a deposit.

(b) Management of deposits

13. In administered arbitration, the assessment of the amounts to be deposited as well as related
administrative tasks are usually the responsibility of the arbitral institution. In non-

administered arbitration, it may be useful to clarify matters such as the type and location of the
account in which the money will be kept and how the deposits will be managed.

(c) Supplementary deposits

14.  If during the course of proceedings it emerges that the costs will be higher than anticipated
(e.g., because of a decision of the arbitral tribunal to appoint an expert), the arbitral
tribunal will require supplementary deposits.

ADR Global, Inc. ® Washington, D.C. e (888) 249-0559ewww.adrglobal.net
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2. Set of arbitration rules

Would the narties wish to agree on a set of arbitration rules

15.  Sometimes parties do not include in the arbitration agreement a stipulation that a set of
arbitration rules will govern the arbitral proceedings (e.g., the UNCITRAL Arbitration Rules or
another set of rules). In such a case, the arbitral tribunal might consider it appropriate to enquire
whether the parties now wish to enter into such a stipulation. However, caution is advisable in
raising this question, as the consideration of a set of arbitration rules might unduly delay the
proceedings or give rise to an unnecessary controversy.

3. Language of proceedings

16. Many rules and laws on arbitral procedure empower the arbitral tribunal to determine
the language or languages to be used in the proceedings, if the parties have not reached an
agreement thereon.

(a) Wil translation of documents, m full or ut cart, be needed

17.  When documents annexed to the statements of claim and defence or submitted later are
not in the language of the proceedings, it may be considered whether, in the interest of economy,
some of those documents or parts thereof need not be translated into the language of the
proceedings. Such documents may be, for example, business records (e.g., invoices, transport
documents, construction records) or texts concerning the law applicable to the substance of the
dispute (e.g., statutes, court decisions or commentaries).

(b) Will interpretation of oral presentations be needed

18.  If interpretation will be necessary during oral hearings, it is advisable to consider
whether the arrangements should be the responsibility of a party or the arbitral tribunal In
administered arbitration, interpretation as well as translation services are often arranged
by the arbitral institution.

(c) Cost of translation and interpretation

19. In taking decisions about translation or interpretation, it is advisable to decide whether
the costs will be paid out of the deposits and apportioned between the parries along with the
other arbitration costs or whether they are to be paid directly by a party.

ADR Global, Inc. ® Washington, D.C. e (888) 249-0559ewww.adrglobal.net
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4. Place of arbitration

(a) Determination of the place of arbitration

20.  Arbitration rules usually allow the parties to agree on the place of arbitration, with
possible limitations in arbitrations administered by some arbitral institutions. If the place has
not been so agreed upon, it is typically in the power of the arbitral tribunal to determine the
place of arbitration.

21. Among the more prominent factors influencing the choice of the place of arbitration,
whose relative importance varies from case to case, are: (a) convenience of the parties and the
arbitrators, including the travel distances; (b) availability and cost of support services needed;
(c) suitability of the law on arbitral procedure of the place of arbitration; (d) whether there is a
multilateral or bilateral treaty on enforcement of arbitral awards between the State where the
arbitration takes place and the State or States where the award may have to be enforced; (e)
location of the subject-matter in dispute and proximity of evidence; (f) perception of a place as
being neutral.

(b) Possibility of meetings outside the place of arbitration

22.  Many sets of arbitration rules and laws on arbitral procedure allow the arbitral tribunal to
hold meetings elsewhere than at the place of arbitration. For example, the arbitral tribunal may,
subject to any contrary agreement of the parries, decide to meet at any place it considers
appropriate for consultations among its members, for hearing witnesses, experts or the parties, or
for inspection of goods, other property or documents. The purpose of this discretion is to permit
arbitral procccdings to be carried out in a manner that is most efficient and economical.

5. Administrative setvices

(a) Which administrative services need to be Procured

23.  Depending on the circumstances, various of the following may need to be arranged: travel
and hotel bookings; a hearing room and possibly ancillary space (e.g., for deliberations of the
arbitral tribunal and for persons appearing on behalf of a party to be able to consult in private or
have documents typed); facilities for photocopying, word-processing, telecommunication, tape-
recording or displaying images; a secure place to keep files.

(b)  Sources of administrative services

24. When the parties have submitted the case to an arbitral institution, the institution will usually
provide all or a good part of the required administrative support. When an arbitration
administered by art arbitral institution takes place away from the seat of the institution, the
institution may be able to arrange for administrative services to be obtained from another source,

ADR Global, Inc. ® Washington, D.C. e (888) 249-0559ewww.adrglobal.net
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often an arbitral institution; some arbitral institutions have entered into cooperation
agreements with a view to providing mutual assistance in servicing arbitral proceedings.

25. When the case is not administered by an institution, or the involvement of the institution
does not include providing witriinistrative support, usually the administrative arrangements for
the proceedings will be made by the arbitral tribunal or the presiding arbitrator, it may also be
acceptable to leave some of the arrangements to the parties, or to one of the parties subject to
agreement of the other. Even in such cases, a convenient source of MITT inistrative support might
be found in arbitral institutions, which often offer their facilities to arbitrations not governed by
the rules of the institution. Otherwise, some services could be procured from entities such as
chambers of commerce, hotels or specialized firms providing secretarial services.

26. Administrative services might be secured by engaging a secretary of the arbitral tribunal
(also referred to as registrar, clerk, administrator or rapporteur), who carries out the tasks under
the direction of the arbitral tribunal. Some arbitral institutions routinely assign such persons to
the cases administered by them. In non-administered arbitrations, some arbitrators frequently
engage such persons, at least in certain types of cases, whereas many others normally conduct
the proceedings without them.

27.  To the extent the tagics of the secretary are purely organizational (such as those
mentioned above in paragraph 23), this is usually not controversial.. Differences in views,
however, may arise if the tasks include legal research and other professional assistance to the
arbitral tribunal (e.g., collecting case law or published commentaries on legal issues defined by
the arbitral tribunal, preparing summaries from case law and publications, and sometimes also
preparing drafts of procedural decisions or drafts of certain parts of the award, in particular those
concerning the facts of the case). Views or expectations may differ especially where a task of the
secretary is not distinguishable from tasks incumbent on the arbitrators, or if the secretary's
tasks imply the presence of the secretary during the deliberations of the arbitral tribunal. Such a
role of the secretary is in the view of some commentators inadmissible or is admissible only
under certain restrictions, such as that both parties agree thereto.

6. Confidentiality

28.  While arbitration rules seldom contain detailed provisions on confidentiality, the parties
may have common expectations in this regard. It may be useful for the arbitral tribunal to
record any agreed principles on confidentiality of information relating to the proceedings (e.g.,
that the arbitration is taking place, the identity of the arbitrators, use in other proceedings of
evidence presented in the arbitration, content of the award).

(a) Confidentiality afforded by electronic means of communication

29. In considering the use of electronic means of communication such as telefax and electronic
mail, confidentiality may be a factor. For example, the equipment from which or to which

ADR Global, Inc. ® Washington, D.C. e (888) 249-0559ewww.adrglobal.net
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messages are sent may be shared by several users, or electronic mail over public networks may
not be sufficiently protected against other users of the network gaining access to the messages.
(For general remarks on electronic means of communication, see below, paragraphs 33-36.)

(b) Confidentiality of documents handed over by a party to the other vartv

30. When a party is entitled to request that the other party hand over a document, the
requested party may have a particular interest in maintaining confidentiality of the document
If so, the arbitral tribunal might make the duty to produce the document subject to an express
commitment by the recipient to keep the document confidential or to allow access to it only to
specified persons or categories of persons. (The right of a party to request a document from
the other party is commented on below in paragraphs 50-54.)

(c) Confidentiality of hearintzs

31. Many arbitration rules provide, or it is typically assumed by the parties and the
arbitrators, that hearings are to be confidential. The arbitral tribunal may wish to discuss
with the parties measures to be taken to protect the confidentiality of the hearings. (On
hearings generally, see below, paragraphs 75-86.)

7. Routing of writings among the parties
and the arbitrators

32. To the extent the question how writings should be routed among the parties and the
arbitrators is not settled by the applicable arbitration rules, the arbitral tribunal may wish to
decide the question early so as to avoid misunderstandings and delays. A possibility is- that the
writings are exchanged directly between the parties, with copies being sent to the arbitrators.
Another possibility is that a party transmits the appropriate number of copies to the arbitral
tribunni, or to the arbitral institution if one is involved, which then forwards them as appropriate.

8. Telefax and other electronic means
of sending writings

(a) Telefax

33. Despite its advantages, telefax may, depending on the type of equipment and safety devices
used, still raise some concerns about the possibility to verify the source of a communication or
about distorted communications; it might thus be considered appropriate to decide that certain
types of documents should not be sent by telefax (e.g., statements of claim and defence and
written pieces of evidence). Nevertheless, to avoid rigidity, it may be appropriate for the arbitral
tribunal to retain discretion to accept an advance copy of a document by telefax for the purposes
of meeting a deadline, provided the document is received within a reasonable time thereafter.
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(b) ether electronic means fe.z. electronic mail. magnetic or °Ducal disk)

34. The parties might agree to exchange documents not only in paper-based form, but also in
electronic form (e.g., as electronic mail, or on a magnetic or optical disk), or only in electronic
form. The purpose of using electronic means may be, for example, to reduce the volume of paper
to be handled, to enable a party to use word-processing files prepared by the other party in
preparing a reply, or to facilitate searching for particular pieces of information. If both paper-
based and electronic means are to be used, it is advisable to decide which one is controlling and,
if there is a time-limit for submitting a document, which act constitutes submission.

35. Even if the parties have agreed to exchange documents related to the arbitration in .
electronic form, the arbitral tribunal may decide to receive them only in paper-based form;
alternatively, it may decide that the information exchanged between the parties in electronic
form should be given in that form also to the arbitral tribunal, either in addition or instead of
paper documents.

36. When the exchange of documents in electronic form is planned, it might be useful to atieress
the following questions: the types of documents that will be transmitted by such means (e.g.,
statements of claim and defence and subsequent submissions); data carriers to be used (e.g.,
computer disks or electronic mail) and their technical characteristics; type of electronic files to be
transmitted (e.g., word-processing files or data bases); computer software used in preparing the
files and any other features relevant to retrieving them; procedures when a message is lost or the
communication system otherwise fails; measures to avoid problems (e.g., logs and back-up copies
of communications sent and received; indicating on the labels of dicks information such as the
originator, recipient, computer program, and titles of files; sending together with the disks print-
outs of directory-listings; indicating back-up methods used; and identifying persons who can be
contacted if a problem occurs).

9. Timing of written submissions

37. After the parties have initially stated their claims and defences, they may wish, or the
arbitral tribimAl might request them, to present further written submissions so as to prepare the
hearings or to provide the basis for a decision without hearings. In such submissions, the patrties,
for example, make claims, present or comment on allegations and evidence, cite or explain law,
or make or react to proposals. Often, such submissions are not planned in advance, but are a
consequence of the developments in the proceedings. In practice they are referred to variously as,
for example, statement, memorial, counter-memorial, brief, counter-brief, reply, replioue,
duplique, rebuttal, rejoinder; the terminology is a matter of linguistic pance and the scope or
sequence of the submission.
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Time-limits for presenting written submission= consecutive or simultaneous submissiong

38.  Itis advisable that the arbitral tribunal set time-limits for written submissions. In
enforcing the time-limits, the =titre' tribunal may wish, on the one hand, to makesUre that the
case is not unduly protracted; on the other hand, it may wish to reserve a clegreeeof discretion
and allow late submissions if appropriate under the circumstances. The arbitral tribunal may
decide that a late submission would only be allowed if an explanation is given for the delay.

39.  Written submissions on a particular issue may be made consecutively, i.e., the party who
receives a submission is given a period of time to react with its counter submission. Another
possibility is to give the parties the same time-limit for transmitting to the arbitral tribunal a
submission on the issue; the submission of each party is then forwarded to the respective other
party simultaneously. The approach used may depend on the type of issues to be commented
upon and the time in which the views should be clarified. With consecutive submissions, it may
take longer than with simultaneous ones to obtain views of the parties on a given issue.
Consecutive submissions, however, allow the reacting party to comment on all points raised by
the other party, which simultaneous submissions do nor thus, simultaneous submissions might
possibly necessitate further submissions.

10. Practical details concerning written submissions and evidence
(e.a.. copies, numberi_hevi references to document
numbering of paragraphs)

40. It may be helpful to establish practical arrangements on details such as the following:

— number of copies in which each writing is to be submitted;

- a system for numbering items of evidence, and a method for marking them, including by
tabs;

— form for references to documents (e.g., by the heading and the number assigned to the
document or its date);

- paragraph numbering in written submissions, in order to facilitate precise references to parts
oc a text;

- inclusion of translations in the same volume as original texts or in separate volumes;

— desirable paper size for written submissions so as to facilitate orderly maintenance of files.

11. Defining points at issue

(a) Should a list of points at issue be prerared

41. In the process of identifying the parties' allegations and arguments that are disputed, as
opposed to the ones that are undisputed, it may be useful to prepare a list of the points at issue.
Such a list, which may be drawn up by the arbitral tribunal or by the parties, might help to
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concentrate an the essential matters, to reduce by agreement of the parties the number of points
at issue, and to select the best and most economical process for resolving the points at issue.

(b) In which order should the points at issue be decided

42.  While it is often appropriate to deal with all the points at issue collectively, the arbitral
tribunal might decide to take them up in a particular order. The order may be due to a point
being preliminary relative to another (e.g., a decision on the jurisdiction of the arbitral tribunal is
preliminary to consideration of substantive issues, or the issue of responsibility for a breach of
contract is preliminary to the issue of the resulting rinmages). A particular order may be decided
also when the breach of various contracts is in dispute or when damages arising from various
events are claimed.

43.  If the arbitral tribunal has adopted a particular order of deciding points at issue, it might
consider it appropriate to issue a decision on one of the points earlier than on the other ones. This
might be done, for example, when a discrete part of a claim is ready for decision while the other
parts require extensive consideration, or when it is expected that after deciding certain issues the
parties might be more inclined to settle the remaining ones. Such earlier decisions are referred to
by exptessions such as "partial"”, "intetlocutory" or "intetim'' awards or decisions, depending
on the type of issue dealt with and on whether the decision is final with respect to the issue it
resolves. Questions that might be the subject of such decisions are, for example, liability of the
defendant, segment of the damages claimed, jurisdiction of the arbitral tribunal, or interim
measures of protection.

12. Possible settlement negotiations and their effect on scheduling

44.  Attitudes differ as to whether it is appropriate for the arbitral tribunal to bring up the
possibility of settlement. Having regard to the divergence of practices in this regard, the arbitral
tribunal should only suggest, or participate in, settlement negotiations with great caution.
However, it may be opportune for the arbitral tribunal to schedule the proceedings in a way that
might facilitate the continuation or initiation of settlement negotiations.

13. Documentary evidence

(a) Time-limits for submission of documentary evidence: consequences of late submission

45.  Often the written submissions of the parties contain sufficient information for the
arbitral tribunal to fix the time-limit for submitting evidence. Otherwise, in order to set
realistic time periods, the arbitral tribunal may wish to enquire with the parties about the
time they would require.
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46. The arbitral tribunal may wish to clarify that evidence submitted late will as a rule not
be accepted. It may wish not to preclude itself from accepting a late submission of evidence
if the party shows sufficient cause for the delay.

(b) Should assertions about the origin and receipt of documents and about the correctness
of photocopies be assumed as accurate

47. It may be helpful to conduct the proceedings on the basis that, unless a party protests within
a specified period of time: (a) a document is accepted as having originated from the source
indicated in the document, (b) a copy of a dispatched communication (e.g., letter, telex, telefax) is
accepted without further proof as having been received by the addressee, and (c) a photocopy is
accepted as correct. An agreement or decision to that effect can simplify the introduction of
documentary evidence and discourage unfounded and dilatory objections, at a late stage of the
proceedings, to the probative value of documents. It is advisable to provide that the time-limit for
objections will be disregarded if the arbitral tribunal considers the delay justified.

(c) Are the parties willing to submit jointly a single set of documentary evidence

48. The parties may consider submitting jointly a single set of documentary evidence whose
authenticity is not disputed. The purpose would be to avoid duplicate submissions and
unnecriry discussions concerning the authenticity of documents, without prejudicing the
position of the parties concerning the content of the documents. Additional documents may be
inserted later if the parties agree. When a single set of documents would be too voluminous to
be easily manageable, it might be practical to select a number of frequently used documents
and establish a set of "working'" documents. A convenient arrangement of documents in the
set may be according to chronological order. It is useful to keep a table of contents of the
documents, for example by their short headings and dates, and agree that the parties will refer
to documents by those headings and dates.

(d) Should voluminous and complicated documentary evidence be presented
through summaries. tabulations, charts- extracts or samples

49. When documentary evidence is voluminous and complicated, it may save time and costs if
such evidence is presented by a report of a public accountant The report may present findings in
the form of summaries, tabulations, charts, extracts or samples. Such presentation of evidence
should be combined with arrangements that give the interested party the opportunity to review
the underlying data and the methodology of preparing the report.

(e) How the arbitral tribunal intends to deal with a request of a party that the other
party Produce documentary evidence

50. Procedures, practices and views differ widely as to the conditions under which a party should
have a right to request a document in the possession of the other party. When the agreed
arbitration rules do not provide specific conditions, and the arbitral tribunal expects that the
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parties have different notions about the right to request documents, the arbitral tribunal
might consider it useful to clarify to the parties, in advance of requests for documents,
the manner in which it intends to deal with such requests.

51. In considering how requests for documents should be dealt with, the arbitral tribunal may
wish to bear in mind circumstances such as the nature of documents that might be requested,
the character of the relationship between the parties and the parties' expectations as to the scope
of a right to request a document

52. If formulating a set of conditions is appropriate, this might be done, for example, along the
following lines: the document must be described with reasonable particularity; the document
must be such that it would likely contribute to the clarification of the case; the document must be
within the control of the party from whom production is sought; and the seeking party must have
made reasonable but unsuccessful efforts to obtain the document. A further condition that might
be included is that the document must have passed between the requested party and a third
party who is not a party to the arbitration, a condition that would exclude requests for purely
internal documents; if, however, it is considered that there might be situations in which the
arbitral tribunal should have the power to order a party to disclose an internal document, the
arbitral tribunal might be given discretion to disregard the last condition.

53. Alternatively, instead of laying down specific conditions in advance, the arbitral
tribunal may consider it preferable to give only general indications as to the criteria it will
use in dealing with any requests for documents.

54. It may be useful to establish a time-limit for requests for documents and for their
production. The parties might be reminded that, if the requested party fails to comply with a
proper request, the question as to whether the refusal was justified will be decided by the arbitral
tribunal and that the arbitral tribunal would be free to draw its conclusions from the failure.

14. Physical evidence other than documents

55. For understanding facts it may be necessary to assess physical evidence
other than documents, for example, by inspecting samples of goods, viewing a
video recording or demonstrating the functioning of a machine.

(a) What arrangements should be made if physical evidence will be submitted

56. If physical evidence will be submitted, the arbitral tribunal may wish to fix the time
schedule for presenting the evidence, make arrangements for the other party to have a suitable
opportunity to prepare itself for the presentation of the evidence, and possibly take measures for
safekeeping the items of evidence.
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(b) What arrangements should be made if an on-site inspection is necessary

57. If an on-site inspection of property or goods will take place, the arbitral tribunal may
consider matters such as timing, meeting places and the need to avoid communications
between arbitrators and a party about points at issue without the presence of the other party.

58. The site to be inspected is often under the control of one of the parties, which typically
means that employees or representatives of that party will be present to give guidance and
explanations. It should be borne in mind that statements of those representatives or employees
are not testimony and should not be treated as evidence in the proceedings.

15. Witnesses

59. While laws and rules on arbitral procedure typically leave broad freedom concerning the
manner of taking evidence of witnesses, practices on procedural points are varied. In order to
facilitate the preparations of the parties for the hearings, the arbitral tribunal may *consider it

appropriate to clarify, in advance of the hearings, some or all of the following issues.

(a) Advance notice about a witness whom a party intends to present; written
witnesses' statements

60. To the extent the applicable arbitration rules do not deal with the matter, the arbitral
tribunal may wish to require that each party give advance notice to the arbitral tribunal and the
other party of any witness it intends to present As to the content of the notice, the following is an
example of what might be required, in addition to the names and addresses of the witnesses: (a)
the subject upon which the witnesses will testify; (b) the language in which the witnesses will
testify; (c) particulars concerning the relationship with any of the parties, qualifications and
experience of the witnesses, and how the witnesses learned about the facts on which they will
testify.

61. Instead of requiring merely an indication of the subject of the testimony, the parties may
be required to submit either the summaries of the statements of the witnesses or the full
signed statements. If a signed witness's statement should be made under oath or a similar
affirmation of truthfulness, it may be necessary to clarify by whom the oath or affirmation
should be administered.

62. The indication of the subject of testimony in the advance notice or the submission of a
written witness's statement may expedite the proceedings by making it easier for the opposing
party to prepare for the hearings or for both parties to identify uncontested matters. However, it
may not be necessary to require such an indication or a written statement, in particular if the
thrust of the testimony can be clearly ascertained from the party's allegations; furthermore, the
benefits of a written witness's statement might be outweighed by its disadvantages, such as the
time and expense involved in obtaining the written statement.
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63. The arbitral tribunal may wish to make it clear that it reserves the right to refuse to hear
a witness if the required notice has not been given in time.

(b) Manner of taking oral evidence of witnesses

(i)  Order in which questions will be asked and the manner in which the hearing
of witnesses will be conducted

64. One of the various possibilities is that a witness is first questioned by the arbitral tribunal,
whereupon questions are asked by the parties, first by the party who called the witness. Another
possibility is for the witness to be questioned by the parties in the appropriate order, while the
arbitral tribunal might pose questions after the parties on points that in the tribunal's view have
not been sufficiently clarified. Differences exist also as to the degree of control the arbitral tribunal
exercises over the hearing of witnesses. For example, some arbitrators prefer to permit the parties
to pose questions freely and directly to the witness, but may clicallow a question if the other party
objects; other arbitrators tend to exercise more control and may, apart from interceding in the
process with their own questions, disallow a question on their initiative or even require that
questions from the parties be asked through the arbitral tribunal.

(ii) Whether oral testimony will be given under oath or affirmation and. if so, in what form an
oath or affirmation should be made

65. Practices and laws differ as to whether oral testimony is to be given under oath or
affirmation. In some legal systems, the arbitrators are empowered to put witnesses on oath, but
it is usually in their discretion whether they want to do so. In other systems, oral testimony
under oath is either unknown or may even be considered improper as only an official such as a
judge or notary may have the authority to administer oaths.

(iif) May witnesses be in the hearing room when they are not testifying

66.  Some arbitrators favour the rule that, except if the circumstances require otherwise, the
presence of a witness in the hearing-room is limited to the time the witness is testifying; the
purpose is to prevent the witness from being influenced by what is said in the hearing room, or
to prevent that the presence of the witness would influence another witness Other arbitrators
consider that the presence of a witness during the testimony of other witnesses may be beneficial
in that possible contradictions may be readily clarified or that their presence may act as a
deterrent against untrue statements. Another possible approach may be that witnesses are not
present in the hearing-room before their testimony, but stay in the room after they have
testified. The arbitral tribunal may prefer to decide the matter ad hoc during the hearings or
may give guidance on the question in advance of the hearings.
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(c) In which order will the witnesses be called

67. When several witnesses are to be heard and longer testimony is expected, it is likely to
reduce costs if the order in which they will be called is known in advance and their presence
can be scheduled accordingly. Each party might be invited to suggest the order in which it
intends to present the witnesses, while it would be up to the arbitral tribunal to approve the
scheduling and to make departures from it.

(d) Interviewing witnesses prior to their appearance at a hearing

68. In some legal systems, parties or their representatives are permitted to interview
witnesses, prior to their appearance at the hearing, as to their recollection of the relevant
events. In other systems such contacts with witnesses are considered improper. In order to
avoid misunderstandings, the arbitral tribunal may consider it useful to clarify what kind of
contacts a party is permitted to have with a witness in the preparations for the hearings.

(e) Hearing representatives of a party

69. According to some legal systems, certain persons affiliated with a party in dispute may
only be heard as representatives of the party but not as witnesses. In such a case, it may be
necessary to consider ground rules for determining which persons may not testify as witnesses
(e.g., certain executives, employees or agents) and for hearing statements of those persons.

16. Experts and expert witnesses

70. Many arbitration rules and laws address the participation of experts in arbitral
proceedings. A frequent solution is that the arbitral tribunal has the power to appoint an expert
to report on issues determined by the tribunal; in addition, the parties may be permitted to
present expert witnesses on points at issue. In other cases, it is for the parties to present expert
testimony, while the power of the arbitral tribunal to appoint an expert is restricted.

(a) Expert appointed by the arbitral tribunal

71.  If the arbitral tribunal is empowered to appoint an expert, one possible approach is for
the tribunal to proceed directly to selecting the expert. Another possibility is to consult the
parties as to who should be the expert; this may be done without mentioning a candidate, by
presenting to the parties a list of candidates, or by soliciting proposals from the parties. For the
selection process, the arbitral tribunal may wish to establish the expert's "profile", i.e. the
qualifications, experience and abilities the expert should have.

LS — 1
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(i) The expert's terms of reference

72. The purpose of the expert's terms of reference is to indicate the questions on which the
expert is to provide clarification, to avoid opinions on points that are not for the expert to assess
and to commit the expert to a time-schedule. While the discretion to appoint an expert normally
includes the determination of the expert's terms of reference, the arbitral tribunal may decide to
consult the parties before 5naling the terms. In order to facilitate the evaluation of the expert's
report, it is advisable to require the expert to include in the report information on the method used
in arriving at the conclusions and the evidence and information used in preparing the report.

(ii) The opportunity of the parties to comment on the expert's report, including

by i8presenting expert testimony

73. Arbitration rules that contain provisions on experts usually also have provisions on the
right of a party to comment on the report of the expert appointed by the arbitral tribunal. The
arbitral tribunal may, in light of those provisions, consider it opportune to determine, for
example, the time period for presenting written comments of the parties, or, if hearings are to be
held for the purpose of hearing the expert, the procedures for interrogating the expert by the
parties or for the participation of any expert witnesses presented by the parties.

(b) Expert opinion presented by a party (expert wimessl

74. In the case a party is permitted to present an expert opinion, the arbitral tribunal might
consider requiring, for example, that the opinion be in writing, that the expert should be available
to answer questons at hearings, and that, if a party will present an expert witness at a hearing,
advance notice must be given, as in the case of other witnesses (see above, paragraphs 60-63).

17. Hearings

(@) Decision whether to hold hearings

75. National laws often have provisions as to whether oral hearings must be held and as to the
cases in which the arbitral tribunal has discretion to decide whether to hold hearings. The right
of a party to request a hearing is usually considered a fundamental right which the arbitral
tribtion I must respect

76. Ifitis up to the arbitral triblinnl to decide whether to hold hearings, the decision is likely to
be influenced by factors such as that it is usually quicker and easier to clarify points at issue in
oral proceedings than by correspondence, the travel and other cost of holding hearings, and that
the need of finding acceptable dates for the hearings may considerably delay the proceedings.
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(b) Whether one period of hearings should be held or separate periods of hearings

77.  Attitudes vary as to whether hearings should be held in a single period of hearings or in
separate periods, especially when more than a few days are needed to complete the hearings.
According to some arbitrators, the entire hearings should normally be held in a single period,
even if the hearings are to last for more than a week. Other arbitrators in such cases tend to
schedule separate periods of hearings. Advantages of one period of hearings are that it involves
less travel costs, memory will not fade, and it is ittilikely that people representing a party will
change. On the other hand, the longer the hearings, the more difficult it may be to find early
dates acceptable to all participants. Separate periods of hearings are easier to schedule and they
leave time for analysing the records and for negotiations between the parties aimed at narrowing
the points at issue by agreement.

(c) Setting dates for hearings

78. Typically, firm dates will be fixed for hearings. Exceptionally, the arbitral tribunal may
wish to set only "target dates' as opposed to definitive dates. This may be done it a stage of
proceedings when not all information necessary to schedule hearings is yet available, with
the understanding that the target dates will either be confirmed or rescheduled within a
reasonably short period. Such provisional planning can be useful to participants who are
generally not available on short notice.

(d) Whether there should be a limit on the aggregate amount of time the parties have for oral

arguments and questioning witnesses

79. Some arbitrators consider it useful to limit the aggregate amount of time each party has
for any of the following: (a) making oral statements, (b) questioning its witnesses, and (c)
questioning the witnesses of the other party. In general, the same aggregate amount of time is
considered appropriate for each party, unless the arbitral tribunal considers that a different
allocation is justified. Before deciding, the arbitrai tribunal may wish to consult the parties as
to how much time they think they will need.

80.  Such planning of time, provided it is realistic, fair and subject to judiciously firm control by
the arbitrai tribunal, will make it easier for the parties to plan the presentation of the various items
of evidence and arguments, reduce the likelihood of running out of time towards the end of the
hearings, and avoid that one party would unfairly use up a disproportionate amount of time.

(¢) The order in which the Parties will present their arguments and evidence

81. Arbitration rules and national laws on arbitral procedure typically give broad latitude to the
arbitral tribunal to determine the order of presentations at the hearings. Procedural patterns differ,
for example, as to whether opening or closing statements are heard and their level of detail; the
sequence in which the claimant and the defendant are to present their opening statements,
arguments, witnesses and other evidence; and whether the defendant or the claimant
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should have the last word. In view of such differences, it may foster efficiency of the

proceedings if the arbitral tribunal clarifies to the parties, in advance of the hearings, the
manner of conducting oral hearings, at least in broad lines.

(f) Length of hearings

82. The length of a hearing primarily depends on the complexity of the issues to be argued. The
length also depends on the procedural style used in the arbitration. Some practitioners prefer to
have the issues clarified, as much as possible, in writing before the hearings, which' thus can be
limited to the issues that remain to be clarified. Those practitioners will generally tend to plan
shorter hearings than those practitioners who prefer that most if not all evidence and arguments
are presented to the arbitral tribunal orally and in full detail. In order to facilitate the parties'
preparations and avoid misunderstandings, the arbitral tribunal may wish to clarify to the parties,
in advance of the hearings, the intended use of time and style of work at the hearings.

(g)  Arrangements for a record of the hearings

83. The arbitral tribunal should decide, possibly after hearing the views of the parties, on the
method of preparing a record of oral statements and testimony during hearings. One possibility
is that the members of the arbitral tribunal take personal notes. Another is that the presiding
arbitrator during the hearing dictates to a typist a summary of oral statements and testimony. A
useful, though costly, method is for professional stenographers to prepare verbatim transcripts,
often within the next day or a similarly short time period. A written record may be combined
with tape-recording, so as to enable reference to the tape ine case of a disagreement over the
written record.

84. If transcripts are to be produced, it may be considered how the persons who made the
statements will be given an opportunity to check the transcripts. For example, it may be agreed
that the changes to the record would be approved by the parties or, failing their agreement,
would be referred to one of the arhitratrtm or to the arbitral tribunal.

(h) Whether and when the parties are permitted to submit notes summarizing their
oral arguments

85. Some legal counsel are accustomed to giving notes summarizing their oral arguments to the
arbitral tribunal and to the other party. If such notes are presented, this is usually done during
the hearings or shortly thereafter, in some cases, the notes are sent already before the hearing. In
order to avoid surprise, foster equal treatment of the parties and facilitate preparations for the
hearings, advance clarification is advisable as to whether handing over such notes is acceptable
and the time for doing so.

86. The decision of the arbitral tribunal to close the hearings will normally be made after it has

been told by the parties that they have no further proof to offer or submissions to make.
Therefore, when notes are handed over to be read after the closure of the hearings, the arbitral
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tribunal may find it worthwhile to stress that the notes should be limited to summarizing what
was said orally and in particular should not refer to new evidence or new argument.

18. Multi-party arbitration

87. A single arbitration that involves more than two parties (""multi-party" arbitration) may
arise from different kinds of situations. Among the many examples of multi-party arbitration,
one is a case in which a particular event gives rise to disputes between different pairs of parties.
For example, in the construction of a building, one construction defect may give rise to two
disputes, one between the purchaser and the designer and another one between the purchaser
and the contractor, while both disputes arise from the same event and some of the evidence may
be the same, the disputes are separate in the sense that the outcome in one dispute does not
necessarily prejudge the outcome in the other one. Another example is an arbitration arising out
of a multilateral contract such as a joint venture or consortium.

88. In order to establish a multi-party arbitration, it is generally required that all the
participating parties have consented to arbitrate in a single arbitration. However, if specified
conditions are met, a few national laws allow a court-ordered multi-party arbitration even if not
all the parties have agreed to hold a single arbitration. Some national laws authorize courts to
assist the parties in establishing, and laying down the ground rules of, a multi-party arbitration
if all parties make the appropriate request

Types of procedural decisions that may facilitate multi-party proceedings

(i) The order in which issues are to be considered

89. In multi-party disputes it is often possible to identify issues that are interdependent in that a
decision on one issue influences the outcome regarding another issue. For example, liability of a
party found to exist vis-a-vis one claimant may affect the decision in another dispute in the
multi-party setting. When such interdependence exists, it might be useful to divide the multi-
party proceedings into stages that will deal with the issues in the appropriate order. It is,
however, important to bear in mind that, since a decision on one issue may affect the position of
a party in another issue, each interested party must be given an opportunity to present its
arguments on the issues affecting that party.

(ii) Other procedural decisions

90. Because of the need to deal with more than two parties, multi-party proceedings can be
more complicated to manage than bilateral proceedings. In order to avoid unnecessary delays and
costs, it is advisable to consider the anticipated course of the proceedings and take appropriate
decisions on matters such as the scheduling of meetings; flow of communications among the parties
and the arbitral tribunal; the manner in which the parties will participate in the
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taking of evidence of witnesses; appointment of experts and the participation of the parties in
considering their reports; the order in which the parties will make statements; and the
apportionment of the deposits for costs.

19. Possible requirements concerning Ming ot
delivering the award

91. Some national laws require that arbitral awards be filed or registered with a court or similar
authority, or that they be delivered in a particular meaner or through a particular authority. Those
laws differ with respect to, for example, the type of award to which the requirement applies (e.g.,
to all awards or only to awards not rendered under the auspices of an arbitral institution); time
periods for filing, registering or delivering the award (in some cases those time periods may be
rather short); or consequences for failing to comply with the requirement (which might be, e.g.,
invalidity of the award or inability to enforce it in a particular manner).

Who should take stens to fulfil th e requirement

92. Ifsuch a requirement exists, it is useful, some time before the award is to be issued, to
plan who should take the necessary steps to meet the requirement and how the costs are to be
borne.
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IV. INTRRNATIONAL C0141413RCIAL ARBITRATION

A. Introduction

314. The decision by the Commission to commence work on the project was taken
at its twenty-sixth session in 1993. if The first draft prepared by the
Secretariat pursuant to that decision was entitled 'Draft Guidelines for
Preparatory Conferences in Arbitral Proceedings" (document A/CN.9/396/Add.1),
which the Commission considered at its twenty-seventh session in 1994. 2/

B. Discussion of draft Notes on Organizino
Arbitral Proceedings

315. The Commission noted that the project had attracted considerable attention
among practitioners and that it had been discussed at several national and
international meetings. The Commission expressed particular appreciation to the
International Council for Commercial Arbitration (ICCA) for organizing a
discussion of the project at the XIIth International Arbitration Congress, held
by the Council at Vienna from 3 to 6 November 1994. The critical and favourable
comments expressed at the Congress and other meetings were useful in preparing a
thoroughly revised draft entitled "Draft Notes on Organizing Arbitral
Proceedings" (doc. AICN.9/410), which the Commission had before it at its
current session. (For the conclusion of the Commission, see below, pares. 370 to
373) .

1. ,Text as a whole

316. There was wide and strong support in the Commission for the project and
for the purpose of the Notes, which was to serve as a reminder of questions
relating to the conduct of arbitrations that, if circumstances so warranted, it
might be useful to consider in order to facilitate the arbitral process. It was
said that, by raising awareness about the need for proper organization of
proceedings, the Notes would help avoid surprise and misundersrAnAings in
arbitral proceedings and make the proceedings more efficient. While the advice
given in the Notes might be useful in international as well as domestic
arbitration, the text would be of particular importance in international cases,
in which the participants often had different legal backgrounds and different
expectations relating to the conduct of arbitrations. Furthermore, the text
would provide welcome assistance to less experienced practitioners.

317. There was general approval for the principles that had been borne in mind
in preparing the draft, among which were the following: the Notes must not
impinge upon the beneficial flexibility of arbitral proceedings; it was
necessary to avoid establishing any requirement beyond the existing laws, rules
or practices, and in particular it was necessary to ensure that the sole fact
that the Notes, or any part of them, were disregarded would not lead to a
conclusion that any procedural principle was violated; the Notes should not seek
to harmonize disparate arbitral practices or recommend using any particular
procedure.

318. However, strong reservations were also expressed about the project. It
was said that experienced arbitrators did not need the advice in the draft
Notes while those without sufficient experience could not rely on the Notes for
lufficient guidance as to how to conduct arbitrations. Moreover, if the
Arbitral tribunal would present the Notes to the parties, that might lead to
unnecessary discussions about matters relating to organizing proceedings; in
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addition. a party might invoke the Notes in order to insist 03
discussions. Thus. the Notes might make arbitral proceedings
lengthier costlier and more complex.

319. The Commission, convinced of the usefulness of the Notes and desirous of
avoiding difficulties or misunderstandings that were feared, embarked on a
review of the draft text bearing in mind the purpose of the Notes and the
stated underlying principles. It was said, in particular, that by not leaving
any doubt that the Notes did not diminish thecpetteeduranrerogatives of the
arbitral tribunal, the ability of the arbitral tribunal to conduct the
proceedings flexibly and efficiently was lmmm‘eished.

2. : s
‘“.”-‘m "1 ot the dratt Notes)

320. It was observed that the substance of the table of contents of the Notes
could serve as 4 checklist of matters to be borne in mind in organizing arbitral
procedure, and that a reference to such a checklist was made in paragraph 11 of
the draft Notes. In order to highlight better such use of the table of contents,
a suggestion was made to insert the checklist after paragraph 11.

321. AAregards the introductory part, the following suggestions were made: to
mention, possibly in paragraph 1, that the Notes could be used both in
arbitrations administered by an institution and in non-administered arbitration;
to recast paragraph 2 so as to avoid using the term "suggestions" and to state
positively that the Notes did not establish any binding legal requirement on
parties or arbitrators; that in some contexts the expression "administered
arbitration" was unclear and that it was preferable to use instead an expression
such as "arbitration administered by an institution"; to clarify that the Notes
were prepared with a particular view to international arbitrations, while the
text could be useful also in domestic arbitration; it was pointed out, however,
that some domestic arbitrations tended to be influenced to a greater degree than
international arbitrations by practices and rules used in court proceedings and
that therefore the draft Notes were not drafted to be directly relevant to
domestic arbitration. While it was suggested to delete the second sentence of
paragraph 2 as unnecessary, the opposing view was that the sentence was
necessary to stress the non-binding nature of the Notes.

322. As to paragraph 4,it was suggested to delete the reference to "type and
complexity of issues of fact and law"; to state expressly that the discretion of
the arbitral tribunal in conducting the arbitral proceedings was subject to
rules agreed by the parties and the law governing the proceedings, including the
fundamental principles of procedure; that expressions such as "decisions on
organizing proceedings" were preferable to "procedural decisions',.used in
paragraph 4 and elsewhere, inasmuch as the latter term might give rise to a
controversy as to whether a matter was one of substance or procedure; to use,
where appropriate, the term "procedural orders" as a term used in practice; to
delete footnote 2 since, in referring to flexibility of proceedings, many other
sets of rules, including those of arbitral institutions, could be given as
examples; to add the word "just" to the words at the end of paragraph 4 so that
they would read "the need for a just and cost-efficient resolution of the
dispute".

323. It was suggested to emphasize, in the context of paragraphs 5 or 10 of the
draft Notes, that it depended on the stage of the proceedings which of the
organizational matters discussed in the Notes should usefully be raised and that

e.gtrie ahn,0,4 rmIrsin RAT fn r.niam +»TAMarlvemiNr

324. A view was expressed that the statement in paragraph 6 about decisions

" ;ade by the presiding arbitrator should be revised so as to express the
limits the prerogatives of the presiding arbitrator to decide alone. It was
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proposed to delete, in paragraph 6, the text after the fitst sentence, since it
raised questions without answering them and since it dealt with potentially
controversial matters. While that suggestion was opposed, it was proposed to
reconsider the words ''invite the parties to enter into a procedural agreement",
which might give rise to controversy and delay, in particular if the invitation
referred to agreement to a set of rules.

325. Asuggestion was made not to mention in paragraph 7 the possibility of
meeting at places other than the place of arbitration, since such freedom might
be restricted by the applicable rules or law. There was opposition to .that
suggestion since the passage highlighted a method that might be necessary for an
efficient conduct of proceedings. It was considered that the substance of the
first sentence of paragraph 8 should be expressed more clearly.

326. It was considered that paragraph 11, and the use of the word NMpemia'",
might be misunderstood as implying that meetings devoted to procedural matters
(referred to in paragraph 8 also as "preparatory conferencesa) were regularly
held, which was not the case; furthermore, the significance of a checklist of
procedural matters as set out in the Notes was not limited to preparatory
conferences.

3 Procedural matters for possible consideration
(parat)2 - 92 of the draft Notes)

"1l. Deposits for costs"

327. It was considered that a deposit for costs was often not the very first
matter that the arbitral tribunal raised with the parties and that, therefore, it
would be more appropriate to place the item later in the Notes, perhaps close to
items 4 and 5 ("Place of arbitration" and "Administrative services").

"Z. Ser of arbitration rules"

328. One suggestion was to delete item 2 since a discussion concerning the
choice of arbitration rules might give rise to controversy or lengthy
discussions. In addition, an agreement on a set of rules of an arbitral
institution without the case being administered by that institution would
require some rules to be modified, in particular the rules that gave a function
to an organ of the institution (e.g., as regards the challenge of an arbitrator
or other functions of supervision by the institution). Such a modification
presented a complex task; if the rules were left unmodified, however, problems
difficult to solve might arise during the proceedings

329. The opposite proposal was to keep the item and even to strengthen
the effect of the second sentence of paragraph 15 by deleting the words of
caution in the third sentence.

330. While there was considerable ------ For keepina the item, including
-third sentence, several suggestions were made to additional clarifications.
that an agreement on a set of arhitration tales was hoc a necessity and fact

that the parties did not agree on a set of rules did not prevent "--arbitral
tribunal from proceeding with the case on the basis of the la:
governing the arhitral procedure; that, because possible "4"'---.7'-ies in

cases when the parties agreed an rules of an institution (sec above, para.
327' it was better to delete the reference to 'another set of rules” in the
examr ' within the parentheses, or, alternatively, to state that it was
agree on
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331. The last suggestion was objected to on the ground that the modified
text would appear to favour holding arbitrations that were not administered
by an institution, for which there was no justification.

332. Wearing in mind the objection, it was suggested that the first two
sentences of paragraph 15 should be replaced by wording along the following
lines: *Sometimes parties who have not included in their arbitration agreement a
stipulation that a set of arbitration rules will govern their arbitral
proceedings might wish to do so after the arbitration begins. If that occurs,
the UNCITRAL Arbitration Rules might be used without modification. In the
alternative, the parties might wish to adopt the rules of an arbitral
institution. In that case, it would be necessary to secure agreement of that
institution and to stipulate the terms under which the arbitration could be
carried on in accordance with the rules of the institution.e

333. While there was' agreement in principle on the suggested text, two
observations were made: that the revised item did not reflect the possibility of
agreeing on a section of the UNCITRAL Arbitration Rules or on modifying those
Rules; that the agreement of an arbitral institution was necessary only as
regards the performance of certain functions by that institution and that the text
might be clarified to reflect, with appropriate cautions, various other ways in
which parties might utilize the rules of arbitral institutions.

334. It was reiterated that the proposed text did not reduce the need for
keeping the words of caution contained in the last sentence of paragraph 15
and for clarifying expressly that, despite the lack of agreement on a set
of arbitration rules, the arbitral tribunal remained able to determine, on
the basis of the law governing the arbitral procedure, how the case would
be conducted.

"3. Language of proceedings"

135. It was observed that paragraph 17 appeared to imply that in principle all
documents annexed to the statements of claim and defence had to be translated
into the language of the proceedings, and that it required an express decision
for a party to be able to present a document without a translation. It was
suggested that a more neutral approach, such as the one expressed in article
17(2) of the UNCITRAL Arbitration Rules, should be adopted.

"4, Place of arbitration"

336. It was suggested to delete the first sentence of paragraph 20 as
unnecessary. The opposite view was that the sentence should be retained since it
clarified the context in which the arbitral tribunal was to determine the place
of arbitration. It was suggested that the word "typically" in the second
sentence, in particular the corresponding word used in some other language
versions, was either unclear or. indicated that the power of the arbitral
tribunal was limited, and that the word should be deleted. It was also
suggested to mention that the parties might agree on a place of

arbitration either directly or indirectly.

337. As to the list of factors possibly influencing the choice of the place of
arbitration in paragraph 21, various suggestions were made: to place factors (a)
and (b) (referring to the convenience of the participants and support services)
at the end of the list; that factor (c) (the law on arbitral procedure) was the
most important; that factor (d) (legal regime for enforcement of the award)
should be placed first; that factor (c) ("perception of a place as being
neutral") was unclear, potentially confusing and should be deleted; that the
arbitral tribunal, before deciding on the place of arbitration, might wish to
iscuss that with the parties.
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338. Citing the differing suggestions reflected in the preceding paragraph. and
the difficulty of properly clarifying the interplay of the facto the short
discussion under item 4, it was suggested to delete pare The
prevailing view, however, was to keep it, since it usefully draw

attention to the variety of factual and legal considerations in choosing

a place of arbitration.

339. The proposal for deleting the second sentence of paragraph 22 was not
adopted. since the sentence highlighted an important aspect of flexibility in
the conduct of proceedings (see also above, para. 325)

"5. Administrative services"

340. It was said that the references to various types of services were too
detailed and might give rise to an impression that an arbitration was a major
and expensive administrative exercise. It was pointed out that paragraphs 23
and 24 did not distinguish properly between the services that moat arbitral
institutions regularly provided (e.g., rooms for hearings and meetings) and
services that were not always necessary or were often not provided by
Institutions, but were to be secured by the parties themselves (e.g., travel
arrangements) .

341. It was suggested to mention in paragraph 26 that the fees for the secretary
appointed by an institution administering the case were normally borne by the
institution, while in other cases such fees would typically form part of the
arbitration coats and would be paid from the amount deposited to cover those
COSt3.

342. It was proposed to delete the phrase "or if the secretary's tasks imply

———= of *0-= ——e-- ry during thec dol-""""cna of ™° arbitz-al tribunal",
because the presence of the secretary during the deliberations was in some parts
of the world not controversial, in particular when the secretary was appointed by
the arbitral institution administering the case; furthermore, even where the
presence of a secretary raise'( concerns, they were quite different from the
concern, mentioned in paragraph 27, that the secretary's tasks might not be
clearly distinguishable from the tasks incumbent on the arbitrators.

"S. Confidentiality'"

343. A view was expressed that paragraph 28 should be modified so as to
indicate more clearly that the arbitral tribunal was not merely a passive
recorder of an agreement-of-the parties and that the arbitrators were also bound
to respect the confidential nature of information concerning the arbitration.
while confidentiality was widely viewed as an important advantage of arbitration
over court litigation, there appeared to be possibly diverging expectations of
parties as regards the extent of confidentiality, to which fact the attention of
the reader of the Notes should be drawn.

344. Suggestions were made for simplifying and shortening the discussion in
paragraphs 29 to 31.

345. A view was expressed that the way paragraph 29 was drafted might leave
a wrong impression that electronic means of communication were more insecure
than was in fact the case. A contrary view was that the paragraph properly
reflected the nature of risks involved in electronic communications.

"7. Routing of writings among parties and the arbitrators"”

246 The following suggestions were made: to indicate that the examples given in
paragraph 32 were examples only; to revise the order of the examples given;
cover also cases in which the arbitral tribunal directed a communication to =le
part7. only; to strengthen the suggestion about the advisability of a timely
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determination of the routing of writings; to indicate that, in the case of an
arbitration administered by an institution, a system of routing writings
would often be determined by the rules or practices of the institution; to
clarity the second sentence so as to reflect better the actual practice; to
refer to possible measures that might be taken to discourage refusals by a
party to accept writings or use similar dilatory tactics.

347. Recalling the observation on paragraph 29 of the draft Notes (above, para.
345), it was said that also paragraph 33 might leave a wrong impression that
telefax was more insecure than was in fact the case, in particular in view of the
widespread and increasing use of security devices built into communication
systems. It was suggested that the paragraph should mention that the arbitral
tribunal and the parties might consider which telefax messages should be
confirmed by mailing or otherwise delivering the documents whose facsimile had
been transmitted by electronic means.

348. It was suggested to reduce the overly detailed discussion in paragraphs
34 to 36 to several sentences. It was understood that the use of electronic
means of communication depended on the agreement of those concerned.

349. In connection with time-limits for submission of writings, it was
suggested to take into account the question of different time zones. It was
also suggested to address the situation when the originator of a message had
not received a confirmation of receipt.

"9. Timing of written submissions"

350. It was considered that the expression "timing" (and in particular the
corresponding word in some other language versions) in the title was misleading
in that submissions were scheduled not only with reference to a calendar but
also with reference to the stages of the proceedings.

351. It'was suggested to add a paragraph indicating that different practices
existed with respect to submissions which parties might present after the
conclusion of the hearings (post-hearing submissions) and that, in view of those
differences, guidance to the parties would be useful. In connection with that
suggestion it was proposed to modify the title of item 9 along the lines of
"Written submissions" or " (Arrangements for) [Exchange ofl written submissions".

"10. Practical details concerning written submissions and evidence (e.qg.,
cooies, numbering of items of evidence, references to documents, numbering
of paragraphs)"

352. It was observed that the examples given in the title between the
parentheses were necessary to make the title meaningful when it would appear in
a checklist of matters for possible consideration, (see above, para. 320). It
was proposed to review other titles in that light.

353. It was thought by some that paragraph 40 described in excessive detail and
gave too much prominence to matters that were petty and often of marginal
significance. The paragraph might also signal to a non-experienced arbitrator a
wrong sense of priority. Moreover, if the arbitral tribunal should refuse to
accept a submission that did not comply with a technical arrangement mentioned
in the paragraph, that might be considered a violation of procedural rights of
that party. The Commission, however, adopted the view that it was useful to
mention those practical details in the Notes, bearing in mind, and possibly
expressing in the paragraph, that the Notes were not binding and that the
arbitial tribunal should use its discretion in dealing with matters mentioned in
the paragraph.
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354. As to paragraph 41, it was thought that an early fixing of a list of the points
at issue might cause difficulties if later developments called for a revision of
the list. The discussion in the paragraph was said to be reminiscent of
rmquirements to define at an early stage of the proceedings the points at issue
(or the terms of reference of the arbitral tribunal), which existed in some legal
systems and in the practice of some arbitral institutions and which. as
considered by some. caused problems in practice. It was considered that the
paragraph should suggest that the arbitral tribunal should proceed flexibly in
clarifying points at issue. bearing in mind the possibility that those points
might change and that arbitration rules often had provisions as to how to deal
with such changes. It was also suggested that it should be mentioned in the
Notes that the "terms of reference", required to be drawn up under the rules of
some arbitral institutions, served the same purpose as a list of points at
issue. It was considered that, unless those amendments to the paragraph were to
be made, it would be preferable to delete the whole item 3.1.

355. As to paragraph 43, it was suggested that it was unclear what the
difference was between the "award" and the "decision", and that the use of
the term "award" was preferable.

356. A suggestion was made to include a paragraph addressing the case where the
arbitral tribunal considered that the relief or remedy sought by a party was
insufficiently definite and the arbitral tribunal decided that it should be
formulated more precisely (see also draft Guidelines for Preparatory Conferences
in Arbitral Proceedings (A/CN.9/396/Add.1l), "D. Defining issues and order of
deciding them", remarks (ii), and the consideration in the Commission on the
point (A/49/17, para. 151)

"1l2. Possible settlement negotiations and their effect on scheduling*

357. No observations were made on the substance of the item.

"13. Documentary evidence"

358. The substance of paragraphs 45, 46 and 54 received general support.

359. Suggestions were made for the deletion of paragraphs 47 to 49 because they
were too detailed. Those suggestions were opposed on the ground.that paragraphs
47 to 49 referred to practices that could result in substantial savings.
Suggestions were also made to delete paragraphs 50 to 53, since they gave
prominence to practices that were controversial or not acceptable in some parts
of the world. Those suggestions were opposed on the ground that, because those
practices differed widely and it was therefore necessary to avoid surprise and
misunderstandings, the paragraphs clarified to the parties how requests for
documents would be dealt with. The Commission, in the spirit of compromise and
wishing to ensure the broadest acceptability of the Notes, decided to retain the
substance of paragraphs 47 to 49, delete paragraphs 50 to 53 and limit the
discussion of requests for documents to the substance of article 24 (3) of the
DNCITRAL Arbitration Rules.

360. The following suggestions were made: that it might be useful to mention in
paragraph 45 the possibility that court assistance would be needed in obtaining
evidence (as envisaged. e.g., in article 27 of the UNC/TRAL Model Law on
International Commercial Arbitration); to clarify, in paragraph 47, that, with
respect to the case under (b), the words "a party protests" meant a statement
that the party had not received the communication; that paragraph 49 might refer
to a possibility that evidence be presented by using computerized means.

361l. It was considered that paragraph 50 should also reflect the practice
according to which a party, instead of handing over a document to the other
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party, allowed that other party to inspect the document at the place where
the document was kept. In addition, appropriate mention should be made of

requests that a document be handed over to an expert or that the expert be
given access to the document

*14. Phvsical evidence other than documents*

362. NO observations were made on the substance of the

item. "15. Witnesses"

363. Suggestions were made to delete paragraphs 61 and 62, since they were
promoting practices according to which a party presenting a witness met the
witness in private and helped the witness prepare the written statement. Those
practices, in the view of many practitioners, compromised the credibility of the
testimony, were frowned upon in various parts of the world, or might in some
instances be contrary to law. The opposing view was that paragraphs 61 and 62
should be maintained, precisely because the opinions about the practices were so
different; it was necessary to explain the various possibilities and leave to
the applicable rules, law and wisdom of the arbitral tribunal to determine the
manner of proceedings. The Commission decided that paragraphs 61 and 62 should
be revised, reflecting that there were differing practices and that no practice
should be preferred and taking into account the above concerns.

364. It was considered that paragraph 63.should be deleted, because it dealt

in a simplistic way with a question that affected fundamental rights of a
party to present its case.

16. Experts and experts witnesses"

36S. No observations were made on. the substance of item 16.

"17. Hearinas"

366. A suggestion was made to reflect in paragraph 83 also the case in which a
summary of oral statements and testimony was written by the secretary of the
arbitral tribunal.

"18. Multi-party arbitration"

367. It was suggested, and the Commission agreed, that paragraphs 87 and 88
should be deleted since they did not deal with organizing arbitral proceedings.
It was decided to delete also paragraph 89, since the separation of issues, as
indicated in the paragraph, might present a complex task and raise difficulties
concerning the respect of the rights of the parties, and since it was not
possible to deal with those difficulties in the context of the Notes.

368. It was considered that the rather generally formulated paragraph 90

should not appear as a separate item, and that its substance should be
included in another suitable place in the Notes.

"19. Possible requirements concerning filing or delivering the award"

369. It was said that it was usually the winner in the dispute who had an
interest in filing the award, that item 19 had little to do with organizing the
proceedings and that there was no need to say anything about the matter in the
Notes. The Commission. however, adopted the view that the item was useful since
different solutions existed as to how and by whom an award had to be filed, if
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it had to be filed at all, and since the parties might not™be aware of
Much recruiremenrse

C. Conclusion

37c- The Commission. having completed the review of the substance of the
draft Notes, requested the SScretartat to prepare, in light of the
considerations in the Commission. a revised draft of the Notes for final
approval by the emmmigminn =t its twenty-ninth session in 1996.

371. It was recalled that at its twenty-sixth session in 1993 the Commission
postponed its decision as to whether work should be undertaken in the areas of
multi-party arbitration and the taking of evidence in arbitration. IQ/

372. As to multi-party arbitration, suggestions were made at the current session
that it would not be promising to undertake work in that area because the great
variety of possible multi-party situations did not lend itself to useful general
solutions; it was also said that experience in other international organizations
proved that meaningful results on the topic were elusive. Nevertheless, the
Commission considered that the Secretariat should continue to monitor the law and
practice in the field of multi-party arbitration so as to be able to present to a
future session a document exploring the desirability and feasibility of work by
the Commission in that field.

313 to the taking of evidence in arbitration, it was observed that the -
! Llcussions of the draft Notes on Organizing Arbitral Proceedings showed that
practitioners in international commercial arbitration had different
e §c&;tions in arbitration should be taken. Since those differeTz

gave rise to dJ.fficu.lties in practice, it was thought tha'T
Commission ahould study the desirability and of work in that a’l”

I=prep-- . requested to future or - -
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