Preliminary Actions of Tribunal on Arbitration Subpoenas Hearing
1. Introduction

Arbitration tribunals play a critical role in managing proceedings efficiently and fairly. One
important aspect of this role involves handling subpoenas, particularly during the
preliminary stages of a hearing. Preliminary actions ensure that the process of evidence
gathering through subpoenas is lawful, relevant, and procedurally sound.

2. Understanding Arbitration Subpoenas

A subpoena in arbitration is a legal instrument used to compel the production of
documents or the attendance of witnesses. Depending on the jurisdiction and applicable
arbitration rules, tribunals may have direct or indirect authority to issue or enforce
subpoenas.

Types of Subpoenas

e Subpoena ad testificandum: Requires a person to testify.

e Subpoena duces tecum: Requires a person to produce documents or evidence.
3. Jurisdiction and Authority of the Tribunal

Before taking any action, the tribunal must determine whether it has the authority to issue
or enforce subpoenas. This depends on:

e The arbitration agreement
e Applicable institutional rules (e.g., ICC, LCIA, UNCITRAL)
« National arbitration laws

In some jurisdictions, tribunals must seek assistance from national courts to enforce
subpoenas.

4. Preliminary Review of Subpoena Requests

When a party submits a request for a subpoena, the tribunal undertakes a preliminary
review to assess:

e Relevance: Whether the requested evidence is material to the case

o Specificity: Whether the request clearly identifies the documents or testimony
sought

e Proportionality: Whether the request is reasonable and not overly burdensome
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¢ Admissibility: Whether the evidence would be admissible under applicable rules
5. Notification and Opportunity to Object

The tribunal ensures that all parties—and where applicable, third parties—are notified of
the subpoena request. Parties are given an opportunity to:

e Raise objections
e Assert privileges (e.g., attorney-client privilege)
e Challenge jurisdiction or scope

6. Hearing on Subpoena Issues

If disputes arise, the tribunal may conduct a preliminary hearing to resolve issues related to
the subpoena. During this hearing, the tribunal may:

¢ Heararguments from both sides
e Clarify the scope of the request
e« Evaluate objections and defenses
7. Tribunal’s Determination
After considering submissions and arguments, the tribunal may:
e Approve the subpoena request
¢ Modifyits scope
e Denythe request
The decision is typically issued in the form of a procedural order.
8. Coordination with Courts

Where the tribunal lacks enforcement power, it may direct parties to seek court assistance.
The tribunal may:

e Provide authorization for court application
¢ Define the scope of the subpoena for judicial enforcement
9. Ensuring Procedural Fairness
Throughout the process, the tribunal must uphold principles of due process, including:

e Equality of parties
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e Rightto be heard
e Transparency in decision-making
10. Conclusion

Preliminary actions by an arbitration tribunal regarding subpoenas are essential to
maintaining the integrity and efficiency of the arbitration process. By carefully reviewing
requests, allowing objections, and ensuring fairness, tribunals help facilitate effective
evidence gathering while respecting legal boundaries.
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