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Preliminary Actions of Tribunal on Arbitration Subpoenas 

Introduction 

In arbitration proceedings, subpoenas are powerful procedural tools used to compel the 
attendance of witnesses or the production of documents. Before enforcing or acting upon 
such subpoenas, arbitral tribunals typically undertake a series of preliminary actions to 
ensure fairness, legality, and procedural efficiency. These steps are essential to 
maintaining the integrity of the arbitration process while balancing the rights of all parties 
involved. 

Legal Framework 

The authority of arbitral tribunals to issue or enforce subpoenas depends on the governing 
arbitration rules and applicable national laws. Common sources include: 

• Institutional arbitration rules (e.g., ICC, LCIA, AAA) 

• National arbitration statutes 

• Agreements between the parties 

Tribunals must first confirm that they possess the legal authority to issue subpoenas or 
request assistance from courts where necessary. 

Verification of Jurisdiction 

Before taking action on a subpoena request, the tribunal must confirm that it has 
jurisdiction over: 

• The parties involved 

• The subject matter of the dispute 

• The scope of the requested evidence 

If the subpoena extends beyond the tribunal’s jurisdiction (e.g., third parties in foreign 
jurisdictions), the tribunal may need to involve domestic courts. 

Assessment of Relevance and Materiality 

A key preliminary step is evaluating whether the requested evidence or testimony is: 

• Relevant to the issues in dispute 

• Material to the outcome of the case 
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Tribunals often reject subpoenas that are overly broad, burdensome, or constitute “fishing 
expeditions.” 

Consideration of Procedural Fairness 

Tribunals must ensure that the issuance or enforcement of subpoenas does not prejudice 
any party. This includes: 

• Providing both parties an opportunity to comment on the request 

• Ensuring equality of arms 

• Avoiding undue delay or disruption of proceedings 

Confidentiality Concerns 

Arbitration is generally a confidential process. The tribunal must assess whether 
compliance with a subpoena could breach confidentiality obligations. If sensitive 
information is involved, the tribunal may: 

• Limit the scope of disclosure 

• Order protective measures 

• Require redactions or confidentiality undertakings 

Proportionality Analysis 

Tribunals apply a proportionality test to balance the need for evidence against the burden 
of producing it. Factors include: 

• Cost and effort required 

• Availability of alternative evidence 

• Importance of the requested materials 

Coordination with National Courts 

Since arbitral tribunals lack direct coercive powers in many jurisdictions, they may need to 
seek assistance from national courts to enforce subpoenas. Preliminary considerations 
include: 

• Identifying the appropriate court 

• Ensuring compliance with local procedural rules 

• Drafting requests in accordance with legal requirements 
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Form and Content of Subpoena 

The tribunal reviews whether the subpoena request meets formal requirements, such as: 

• Clear identification of the recipient 

• Specific description of documents or testimony sought 

• Reasonable timeframes for compliance 

Deficient requests may be revised or rejected. 

Objections and Challenges 

Before granting or enforcing a subpoena, the tribunal allows objections from affected 
parties or third parties. Common grounds include: 

• Lack of jurisdiction 

• Privilege (e.g., attorney-client privilege) 

• Irrelevance or excessive burden 

The tribunal must carefully evaluate these objections before proceeding. 

Conclusion 

Preliminary actions taken by arbitral tribunals in relation to subpoenas are critical to 
ensuring a fair, efficient, and legally sound arbitration process. By assessing jurisdiction, 
relevance, proportionality, and procedural fairness, tribunals strike a balance between 
effective evidence-gathering and the protection of parties’ rights. These safeguards 
reinforce the legitimacy and enforceability of arbitral awards. 

 


