Preliminary Actions of Tribunal in Arbitration: Making Provision for Preliminary
Disputes

1. Introduction

Arbitration is a widely recognized method of alternative dispute resolution (ADR) that
allows parties to resolve disputes outside traditional court systems. One of the most
critical phases in arbitration is the preliminary stage, during which the arbitral tribunal
takes essential steps to organize proceedings and address initial disputes. These
preliminary actions are crucial in ensuring efficiency, fairness, and clarity throughout the
arbitration process.

This document examines the preliminary actions undertaken by an arbitral tribunal, with
particular emphasis on how tribunals make provisions for handling preliminary disputes.

2. Constitution of the Arbitral Tribunal

Before any substantive steps are taken, the arbitral tribunal must be properly constituted.
This involves:

e Appointment of arbitrators by the parties or appointing authority
e Disclosure of independence and impartiality
e Confirmation of arbitrators

Once constituted, the tribunal gains jurisdiction to manage the proceedings, including
addressing preliminary issues.

3. Preliminary Meeting (Procedural Conference)

One of the first actions of the tribunal is to convene a preliminary meeting with the parties,
often referred to as a procedural conference. The objectives include:

e Establishing procedural rules

¢ Determining the timetable for proceedings

e Clarifying the issues in dispute

e Addressing any immediate concerns raised by parties
This meeting sets the tone for efficient case management.

4. Establishing Procedural Framework
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The tribunal determines the procedural framework governing the arbitration. This may
include:

e Applicable arbitration rules (e.g., institutional or ad hoc rules)

o Seat of arbitration

e Language of proceedings

e Method of communication
The tribunal may issue a procedural order documenting these decisions.
5. Identification of Preliminary Disputes

Preliminary disputes (or preliminary issues) are matters that must be resolved before
addressing the merits of the case. These may include:

e Jurisdictional challenges
¢ Admissibility of claims
e Validity of the arbitration agreement
e Limitation periods
Early identification helps streamline proceedings and avoid unnecessary delays.
6. Tribunal’s Powers in Handling Preliminary Disputes
The arbitral tribunal has broad discretion to manage preliminary disputes, including:
e Deciding whether to hear preliminary issues separately or with the merits
e Ordering bifurcation of proceedings
e Issuinginterim or partial awards
Tribunals often aim to balance efficiency with fairness when exercising these powers.
7. Jurisdictional Challenges

A common preliminary dispute is a challenge to the tribunal’s jurisdiction. The tribunal
may:

¢ Rule onits own jurisdiction (competence-competence principle)
e Decidejurisdiction as a preliminary matter or join it with the merits

Early resolution of jurisdictional issues can prevent unnecessary costs.
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8. Procedural Timetable and Case Management
The tribunal establishes a timetable that includes:
o Submission of statements of claim and defense
e Filing of evidence
e Hearing dates
Efficient case management ensures that preliminary disputes are resolved promptly.
9. Interim Measures and Conservatory Relief

In certain cases, parties may request interim measures at the preliminary stage. The
tribunal may:

e Preserve evidence

¢ Maintain status quo

e Prevent harm to parties or assets
These measures may intersect with preliminary disputes and require urgent attention.
10. Documentation and Pleadings
The tribunal directs parties to submit initial pleadings, which help clarify:

e The nature of claims and defenses

e Legaland factualissues
These documents assist the tribunal in identifying and addressing preliminary disputes.
11. Confidentiality and Ethical Considerations

The tribunal ensures that proceedings remain confidential and that all parties adhere to
ethical standards. This includes:

e Avoiding conflicts of interest
e Ensuring equal treatment of parties
12. Efficiency and Cost Considerations

One of the key objectives at the preliminary stage is to reduce time and costs. The tribunal
may:

e Limit scope of issues
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e Encourage settlement discussions
¢ Usetechnology for hearings
13. Conclusion

The preliminary actions of an arbitral tribunal play a foundational role in shaping the
arbitration process. By effectively identifying and managing preliminary disputes, the
tribunal ensures a structured, fair, and efficient resolution of the case. Proper handling of
these early-stage issues minimizes delays, reduces costs, and enhances the overall
effectiveness of arbitration as a dispute resolution mechanism.

Key Takeaway: The tribunal’s proactive approach during the preliminary phase is essential
in addressing jurisdictional and procedural disputes, ultimately ensuring a smoother
arbitration process.
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