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1. The purpose of the Notes on Otg;ln17.ing AIbitral Proc-ii1]g3, prepared by the United
Nations Commi!)Sion on International Trade Law (UNCITRAL)JI ~ to assist arbitration
~tioners b~ ~ ~ briefly describing questions on which appropriately timed procedural

. .

decisions may be useful.

Non-bindinsz character of the Notes

2. The Notes are merely suggestions for consideration that do not affect the procedural
prerogatives of the arbi1nl tribunal in conducting the arbitration. The arbitral tribunal remains
tree to use the suggestions as it sees tit and is not required to give reasons for disregarding them.

3. The Notes are not suitable to be used as arbitration rules, since they do not establish any
obligation of the arbitral tribunal or the parties to act in a particular way. Accordingly, the use
of the Notes cannot imply any modification of the arbitration rules that the parties may have
agreed upon.

1I The Commission fin~H"'-ed the Notes at its [twenty-eighth session (Vie~ 2-26 May
1995).] In addition to the 36 member States of the Cammk,ion. representatives of many other
States and of a number of international organ;~tjons participated in the dehDerations. In
preparing the draft materials~ the Secretariat consulted with experts from various legal systems~
national arbitration bodi~ as well as international professional associatioDS.

~

The first draft, entitled "Draft Guidelines for Preparatory
l,ae nrst. aran, enttnea .. uraIt uUlaelmes Ior ncpararory \...OnIcrences In ArDltra1

Proceedings" (AJCN.9/396/Adci1), was considered by the Comml~~on at its twenty-seventh
session in 1994. That draft was also discussed at several meetings of arbitration practitioners,
including the XIIth International Arbitration Congress, held by the International CAuncil for
Commercial Arbitration (ICCA) at Vienna from 3 to 6 November 1994 [citation to the Congress
Proceedings] .

The considerations in the Commission are reflected in the reports on the work of its
twenty-sixth, twenty-seventh and twenty-eighth sessions (United Nations documentS A/48/17
(UNCITRAL Yearbook, vol. XXIV: 1993, part one), paras. 291-296; A/49/17 (UNCITRAL
Yearbook, vol. XXV: 1994, part one), paras. 111-195; and AlSO/I7 (UNCITRAL Yearbook, vol.

XXVI: 1995, J, paras J.
;..

.

~
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~on in cond~ uro~szs and usefulness of timeiv urocedural decisions

~

4. Arbitration roles agreed upon by parties typically allow the arbi1ral tribunal broad
discretion and flexibility in the conduct of arbitral proceedings.Y ~ is useful in that it
enables the arbi1ral tribuna! to take procedural decisions that best meet the circumstances of the

. case such as the type and complexity of issues of fact and lawy the expectations of the parties and
the members of the arbitral tribunal as to the best way to ~ and the need for a cost-
efficient resolution of the dispute.

S. Such discretion may make it desirable for the arbitral tribunal to give the parties a timely
indication as to the manner in which the tribunal intends to proceed. This is particularly
desirable in international arbitrations. where the participants may be accustomed to differing
procedural styles. Without such guidan~ a party may find aspects of the proceedings
unpredictable and difficult to prepare for. That may lead to misunderstandings, delays and
increased costs of proceedings.

Process of makinsz grocedural decisions

6. While some decisions are taken by the presiding arbitrator or sole arbitrator alone~ others
are taken pursuant to consultations; consultations may be limited to the members of the arbitral
tribunal or may involve also the parties. Limiting consultations to the arbitrators might generally
be more time efficient and easier to organize than when the parties are also involved. However.
consulting with the parties may offer advantages. including that the arbitral tribunal can better
ascertain the expectations of the parties. assess whether it is appropriate to invite the parties to
enter into a procedural agreement. and that decisions formulated with the benefit of the parties'
views are likely to favour increased predictability of the proceedings and an improved procedural
atmosphere.

~

7. The consultations9 whether they involve only the arbitrators or also the parties9 can be held
in a meeting at the place. of arbitration or at some other appropriate place9 or can be carried out
by correspondence or telecommunications such as telefax or conference telephone calls.

8. If a meeting is held for consultations, it can be devoted. only to procedure; alternatively, the
meeting can be held in conjune1ion with a hearing on the substance of the dispute. Special
procedmalmeetings of the arbitrators and the parties separate from hearings are in practice
refen-ed to by expressions such as "preliminary meeting", "prc-hearing conference", "preparatory
conference", "pre.hearing review", or tenns of similar meaning. The terms used partly depend on
the stage of the proceedings at which the meeting is taking place.

?l A prominent example of such rules are the UNCITRAL Arbitration Rules, which provide
in article 15(1): "Subject to these Rules, the arbitral tribunal may conduct the arbitration in such
manner as it .Fonsiders appropriate, provided that the parties are treated with equality and that at
any stage of the proceedings each party is given a full opportunity of presenting his case."

~~~~



List of DroceduraI matters in the Notes

~

9. The Notes discuss matters on which the arbitral tribunal may wish to formulate procedural
decisions. The- discussion does not provide comprehensive guidance on possible procedural
decisions; practice in international arbitration is so varied that it wo~d be impossible to reflect
all its aspects.

10. The list of procedural matters is quite complete so as to provide a reminder for a broad
range of circumstances; however, in many arbitrations only a limited number of thc issuesmentioned in the list will need to be considered. Y ~ the list is not exhaustive. .

11. If: prior to formulating procedural ord~ the arbitral tribunal decides to meet and consult
'with the parties~ it is useful that the parties be given advance notice of the topics to be discussed.
This will help them to participate efficiently in the consultations. The following listing of issues
may serve as a checklist in preparing such an agenda..

~

(a) Amount to be deposited

12. It is customary for the arbitral tribunal, soon after its establishment, to assess the amounts
to be disbursed by the arbitral tribunal and to request a deposit to cover the disbursements. The
assessed amount typically includes travel and other expenses incurred by the arbitrators,
expenditures for ~ciministtative assistance required by the arbitral tribunal and the fees for the
arbitrators. Many arbitration rules have provisions on this matter, including on whether both
parties or only the claim~t should be requested to make a deposit.

(b) Mana~ement of deoosits

13. In administered arbitratio~ the assessment of the amounts to be deposited as well as related
administrative tasks are usually the responsibility of the arbitral institution. In non-;uimini~ered
arbitratio~ it may be useful to clarify matters such as the type and location of the account in
which the money will be kept and how the deposits will be managed.

(c) SUl?plernentarv deposits

14. If during the course of proceedings it emerges that the coStS will be higher than anticipated
(e.g., because of a decision of the arbitral tribunal to appoint an expert). the arbitral tribunal will
require supple~entary depositS.

~

A/CN.9/410
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~e 'Carries wish to aszree on a set of arbitration rules

15. Sometimes parties do not include in the arbitration agreement a stipulation that a set of
arbitration rules will govern the arbitral proc~;ng!ll (e.g., the UNCITRAL Arbitration Rules or
another set of rules). In such a case, the arbitral tribunal might consider it appropriate to enquire
whether the parties now wish to enter into such a stipulation. However, caution is advisable in
"raising this question, as the consideration of a set of arbitration rules might unduly delay the
proceedings or give rise to an unnecessary controversy.

16. Many rules and laws on arbitral procedure empower the arbitral tribunal to determine the
language or languages to be used in the proceedin~ if the parties have not reached an agreement

thereon.

(a)

17. When documents annexed to the statements of claim and defence or submitted later are not
in the language of the proceedings, it may be considered whether, in the interest of economy,
some of those documents or parts thereof need not be translated into the language of the
proceedings. Such documents may be, for example, business records (e.g., invoices, transport
documents, constrUction records) or texts concerning the law applicable to the substance of the
dispute (e.g.,. statutes, court decisions or commentaries).

~

Will interoretation of oral uresentarions be needed(b)

18. If interpretation will be
the arrangements should be the
arbitration, interpretation as well
institution.

(c) Cost of translation and interpretation

19. In taking decisions about tranSlation or interpretatio~ it is advisable to decide whether the
costs will be paid out of the deposits and apportioned between the parties along with the other
arbitration costs or whether they are to be paid directly by a party.

~~~~

Set of arbitration rules2.

Lan21lasze of nroceedinS!!3.

necessary during oral hearings, it is advisable to consider whether
responsibility of a party or the arbitral tribunal. In administered

as tranSlation services are often arranged by the arbitral



~

(a) Determination of the olace of arbitration

20. Arbitration rules usually allow the parties to agree on the pJ.ac;e of 3rbitratio~ With possible
limitations in arbitrations administered by some arbitral institutions. If the place bas not been so
agreed upo~ it is typically in the power of the arbitral tribunal to determine the place of
arbitration.

21. Among the more prominent factors influencing the choice of the place of arbitratio~ whose
relative importance varies £rom case to case, are: (a) convenience of the parties and the
arbitrators, including the travel distances; (b) availability and cost of support services needed; (c)
suitability of the law on arbitral procedure of the place of arbitration; (d) whether there is a
multilateral or bilateral treaty on enforcement of arbitral awards between the State where the
arbitration takes place and the State or States where the award may have to be enforced; (e)
location of the subject-matter in dispute and proximity of evidence;(f) perception. of a place as
being neutraL

(b) PossibilitY of meetinsrs outside the t)lace of arbitration

~

5. Administrative services

(a) Wbich administrative services need to be urocured

23. Depending on the circumstan~s, various of the following may need to be ammged: travel
and hotel bookings; a hearing room and possibly ancillary space (e.g., for deliberations of the
arbitral tribunal and for persons appearing on behalf of a party to be able to consult in private or
have documents typed); facilities for photocopying, word-processing, telecommunication, tape-
recording or displaying images; a secure place to ke1:p files.

(b) Sources of administrative services

24. \\!hen the parties have submitted the case to an arbitral iDstitUtio~ the institution will
usually provide all or a good part of the required adm;n;strative support. When an arbitration
administered by an arbitral institution takes place away from the seat of the institutio~ the
institution may .pe able to arrange for administrative services to be obtained from another source,

~

«

~

A/CN.9/410
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~

often an arbitral institution; some arbitral institutions have entered into cooperanon agreements
with a view to providing mutual assista.nce in servicing arbitral proceedings.

~

26. Administrative services might be secured by engaging a secretary of the arbitral tribunal
(also referred to as reg:istrar9 ci~ administrator or rapporteur), who carries out the tasks under
the direction of the arbitral tribunal. Some arbitral institutions routinely assign.. such persons to
the cases admiDistered by them. In non-~dm;n;~ered arbitratio~ some arbitrato~ frequently
engage such persOn!9 at least in certain types of ~ whereas many others normally conduct
proceedings without them.

~

To the extent the tasks of the secretary are purely organizational (such as those mentioned
above in paragraph 23), this is usually not controversial Differences in vi~ however, may
arise if the tasks include legal research and other professional assistance to the arbitral tribunal
(e.g., collecting case law or published commentaries on legal issues defined by the ~itral
tribunal, preparing summaries from case law and publications, and sometimes also preparing
drafts of procedural decisions or drafts of certain partS of the award. in particular those
concerning the facts of the case). Views or expectations may differ especially where a task of
the secretary is not distinguishable from tasks incumbent on the arbitrators, or if the secretary's
tasks imply the presence of the secretary during the deliberations of the arbitral tribunal. Such a
role of the secretary is in the view of some commentators ;n~cimi~ble or is admissible only
under certain restrictions, such as that both parties agree thereto.

~~

28. While arbitration rules seldom contain detailed provisions on confidentiality, the parties
may have common expectations in this regard. It may be useful for the arbitral tribunal to r~ord
any agreed principles on confidentiality of information relating to the proceedings (e.g., that the
arbitration is taking place, the identity of the arbitrators, use in other proceedings of evidence
presented in the arbitration, content of the award).

(a) ConfidentialitY afforded bv electronic means of communication

29. In considering the use of electronic means of communication such as telefax and electronic
mail, confidentiality may be a factor. For example, the equipment from which or to which

~~

the

6. Confidentialitv



messages are sent may be shared by several users. or electtonic mail over public netWorks may
not be sufiiciendy protected again~ other users of the netWork &'lining ~ess to the messages.
(For general remarks on electronic means of communicatio~ see below, paragraphs 33-36.)

(b) ConfidentialitY of qocuments hand~ over bv a partV to ~er nartv

30. When a party is entided to request that the other party hand over a document, the request
party may have a particular interest in maintaining confidentiality of the document. If so, the
arbitral tribunal might make the duty to produce the document subj~ to an express commitme:
by the recipient to keep the document confidential or to allow access to it only to specified
persons or categories of persons. (The right of a party to request a document from the other
party is commented on below in paragraphs 50-54.)

(b)

(c) ConfidentialitY of hearinszs

,
,
!
;

31. Many arbitration rules provide, or it is typically assumed by
that hearings are to be confidential. The arbitral tribunal may wis
measures to be taken to protect the confidentiality of the hearings.
below, paragraphs 75-86.)

JIJ 7. Room!! ::dW;;::::::'~::' the gam..

32. .To the extent the.question how writings should be routed among the parties and the
arbitrators is not settled by the applicable arbitration ru1~ the arbitral tribunal may wish to
decide the question early so as to avoid misunderstandings and delays. A possibility is- that the
writings are exchanged directly between the parries, with copies being scnt to the arbitrators.
Another possibility is that a party transmits the appropriate number of copies to the arbitral
tribunal, or to the arbitral institution if one is involved, which then forwards them as appropriate.

~

8. Telefax and other electronic mesl1S
of ~endin1! writine

(a) Telefax

\

33. Despite its advantages, telefax may, depending on the type of equipment and safety devices
used., still raise some concerns about the possibility to verify the source of a communication or
about distorted communications; it might thus be considered appropriate to decide that certain
types of documents should not be sent by telefax (e.g., statements of claim and defence and
written pieces of evidence). Nevertheless. to avoid rigidity, it may be appropriate for the arbitral
tribunal to retain discretion to accept an advance copy of a document by telefax for the purposes
of meeting a deadline. provided the document is received within a reasonable time thereafter.

~~
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umed by the parties and the arbitrators~
may 'Nish to discuss with the parties
l1earings. (On hearings generally, see
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(b)

34. The parties might agree to exchange documents not only in paper-based fo~ but also in
clectronic fonn (e.g., as clectronic mail. or on a magnetic or optical disk), or only in electronic
fonn. The purpose of using electronic means may be, for ~~Tnpl~ to reduce the volume of
paper to be handl~ to enable a party to use word-~ng files prepared by the other party .in
preparing a reply, or to facilitate searching for particular pieces of information. If both paper-
based and clectronic means are to be used, it is advisable to decide which one is controlling and,
if there is a time-limit for submitting a document, which act constitutes submission.

35. Even if the parties have agreed to exchangc documents related to the arbitration in .

clectronic fo~ the arbitral tribunal may decide to receive them only in paper-based form;
alternatively, it may dccide that the information exchanged between the parties in elcctronic form
should be given in that form also to the arbitral tribuna4 either in addition or instead of paper
documents.

36. When the exchange of documents in electronic form is plann~ it might be useful to
address the following questions: the types of documents that will be transmitted by such means
(e.g., statements of claim and defence and subsequent submissions); data carriers to be used (e.g.,
computer disks or electronic mail) and their technical characteristics; type of electronic files to be
transmitted (e.g., word-processing files or data bases); computer software used in preparing the
files and any other featUreS relevant to retrieving them; procedures when a message is lost or the
communication system. otherwise fails; measures to avoid problems (e.g., logs and back-tq) copies
of communications sent and received; indicating on the labels of disks information such as the
originator, recipient, compUtet pro~ and titles of files; sending together with the disks print-
outs of directory-listings; indicating back-up methods used; and identifying persons who can be
contacted if a problem occurs).

9. TiminS! of written submissions

37. After the parties have initially stated their claims and defences, they may wish, or the
arbitral tribunal might request them, to present further written submissions so as to prepare the
hearings or to provide the basis for a decision without hearings. In such submissions, the parties.
for example, make claims, present or comment on allegations and evidence, cite or explain law,
or make or react to proposals. Often, such submissions are not planned in advance, but are a
consequence of the developments in the proceedings. In practice they are referred to variously
as, for example, statement, memorial, counter-memoria1~ brief, counter-brief, reply, reuliaue.
duuliaue. rebuttal, rejomder. the terminology is a matter of linguistic usage and the scope or

sequence of the submission.

~~~~



TIme-limits for mcsentinsz written submissions: consecutive or simultaneous submissio~

38. It is advisable that the arbitral tribunal set time-limits for written submissions. In enforcing
the time-limits.; the arbitral tribunal may ~ on the one ~ to make. sure that the case is not
unduly protracted; on the other hand, it may wish to reserve a degree. of discretion and allow late

. submissions if appropriate under the circumstances. The arbitral tribunal may decide that a late
submission would only be allowed if an explanation is given for the delay.

. 39. Written submissions on a particular issue may be made ronsccutively, i.e.~ the party who
. . - _.

receives a subm1ss1on is gIven a penod at tune to react With its counter submission. Another
possibility is to give the parties the same time-limit for transmitting to the arbitral tribunal a
submission on the issue; the submission of each party is then forwarded to the respective other
party simultaneously. The approach used may depend on the type of issues to be commented
upon and the time in which the views should be clarified. With consecutive submissio~ it may
take longer than with simultaneous ones to obtain views of the parties on a given issue.
Consecutive submissions. however. allow thc reacting party to comment on all points raised by
the other party. which simultaneous submissions do not; thus. simultaneous submiSsions might
possibly necessitate further submissions.

10. Practical details concerning: written mbmwiollS and evidence
(e.2.~ cooies~ numbering: of items of evidenc~ referen~ to doct]ment~

It may be helpful to establish practical arrangements on details such as the following:40.

. number of copies in which each writing is to be submitted;

. a system for numbering items of evidence, and a method for marking them., including by
tabs;
. form for references to documents (e.g., by the heading and the number assigned to the
document or its date);
. paragraph numbering in written submissions, in order to facilitate precise references to parts
0';: a text;
- inclusion of translations in the same volume as original texts or in separate volumes;
- desirable paper size for written submissions so as to facilitate orderly maintenance of files.

11. Def'mint! ooint!J at issue

(a) Should a list of points at issue be prepared

41. In the process of identifying the parties' allegations and arguments that are disputetL as
opposed to the ones that are undispute~ it may be useful to prepare a list of the points at issue.
Such a liSt. which may be drawn up by the arbitral tribunal or by the parties, might help to

i.,.....<;
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concentrate on the ~rial ~ to reduce by agreement of the parties the number of points
at issue~ and to select the best and most economical process for resolving the points at issue.

In which order should the points at issue be decided

42. While it is often appropriate to deal with all the points at issue
tribunal might decide to take them up in a particular order. The order may

decision on the jurisdiction
~ or the issue of

resulting damages). A particular
contracts is in dispute or when damages

. (b)

being preliminary relative to another (e.g., a
preliminary to consideration of substantive
contract is preliminary to the issue of the
also when the breach of various
events are claimed.

43. If the arbitral. tribunal has adopted a particular order of deciding points at issue, it might
consider it appropriate to issue a decision on one of the points earlier than on the other ones.
This might be done, for example, when a discrete part of a claim is ready for decision while the
other parts require extensive consideration, or when it is expected that after decidh1g certain
issues the parties might be more inclined to settle the ~aining ones. Such earlier decisions arereferred to by expressions such as "partial", "interlocutory" or "interim" awards or decisions, .

depending on the type of issue dealt with and on whether the decision is final with respect to the
issue it resolves. Questions that might be the subject of such decisions are, for example, liability
of the defendant, segment of the damages claimed, jurisdiction of the arbitral tribunal, or interim
measures of protection.

12.

44. Attitudes differ as to whether it is appropriate for the arbitral tribunal to bring up the
possibility of settlement. "Having regard to the divergence of practices in this regar~ the arbitral
tribunal should only sugg~ or participate in., settlement negotiations with great caution.
However, it may be opportUne for the arbitral tribunal to schedule the proc~dings in a way that
might facilitate the continuation or initiation of settlement negotiations.

Time-limits for submission of documentarV evidence: conseauences of late submission(a)

45. Often the written submissions of the parties contain sufficient information for the arbitral
tribunal to fix the time-limit for submitting evidence. Otherwise~ in order to set realistic time
periods, the arbitral tribunal may wish to enquire with the parties about the time they would

require.

collectively, the arbitral
be due to a

of the arbitral
responsibility for a

order may be
arising from various

point
tribunal

breach of
is

decided
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46. The arbitral tribuna! may wish to clarify that evidence submitted late will as a rule not be
accepted. It may wish not to preclude itself from accepting a late submission of evidence if the
pany shows sufficient cause for the delay. .

(b) Should assertions about the orhrin and recelut of documents and about the correctness of
photocopies be assumed as accurate

47. It may be helpful to conduct the proceedings on the basis that, unless a party protests
within a specified period of time: (a) a document is accepted as having originated ftom the
source indicated in the document, (b) a copy of a dispatched communication (e.g., letter, tel~
telefax) is accepted without further proof as having been received by the addressee, and (c) a
photocopy is accepted as correct. An agreement or decision to that effect can simplify the
introduction of documentary evidence. and discourage unfounded and dilatory objections, at a late
stage of the proceedings, to the probative value of documents. It is advisable to provide that the
time-limit for objections will be disregarded if the ~i1ral tribunal considers the delay justified.

(c) Are the parties wiIIin2 to submit iointlv a sinsde set of documentarY evidence

48. The parties may consider submitting jointly a single set of documentary evidence whose
authenticity is not disputed. The purpose would be to avoid duplicate submissions and
unnecessary discussions concerning the authenticity of documentS, without prejudicing the
position of the parties concerning the content of the documents. Additional documents may be
inserted later if the parties agree. When a single set of documents would be too voluminous to
be easily manageable, it might be practical to select a number of ftequently used documents and
establish a set. of "working" documents. A convenient arrangement of documents in the set may
be according to chronological order. It is useful to keep a table of contents of the documents, for
example by their short headings and dates, and agree that the parties will refer to documents by
those headings and dates.

(d) Should voluminous and comu!icated documentarY evidence be presented throu~
summaries. tabulations. charts. extracts or samoles

49. When documentary evidence is voluminous and complicated, it may save time and costs if
such evidence is presented by a report of a public accountant. The report may present findings in
the form of swnmaries, tabulations, charts, extracts or samples. Such presentation of evidence
should be combined with arrangements that give the interested party the opportunity to review
the underlying data and the methodology of preparing the report.

( e) How the arbitral tribunal intends to deal with a request of a party that the other party

(b)

~

(c)

(d)

(e)
produce documentarY evidence

50. Procedures. practices and views differ widely as to the conditions under which a party
should have a right to request a document in the possession of the other party. When the agreed
arbitration !}lies do not provide specific conditions. and the arbitral tribunal expects that the

~~~
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parties have different notions about the right to request docum~ the arbitral tribunal might
consider it useful to clarify to the parti~ in advance of requests for documents. the manner in
which it intends to deal with such requests.

51. In considering how requests for documents should be dealt with, the arbitral tribunal may
wish to bear in mind circumstances such as the nature of documents that might be req~ the
character of the relationship between the parties and the parties' expectations as to the scope of a
right to request a document.

.. 52. If formulating a set of conditions is appro~ this might be done, for example, along
the following lines: the document must be described with reasonable particularity; the document
must be such that it would likely contribute to the clarification of the case; the document must be
within the control of the party from whom production is sought; and the seeking party must have
made reasonable but unsuccessful effortS to obtain the document. . A further condition that might

be included is that the document must ~ve passed between the requested party and a third party
who is not a party to the arbitration, a condition that would exclude requests for P.tJIely internal
documents; it: however, it is considered that there might be situations in which the arbitral
tribunal should have the power to order a party to disclose an internal document. the arbitral
tribunal might be given discretion to disregard the last condition.

53. Alternatively, instead of laying down specific conditions in advance~ the arbitral tribunal
may consider it preferable to give only general indications as to the criteria it will use in dealing
with any requests for documents.

~

54. It may be useful to establish a time-limit for requests for documents and for their
production. The parties might be reminded ~ if the requested party fails to comply with a
proper request, the question as to whether the refusal was justified will be decided by the arbitral
tribunal and that the arbitral tribunal would be free to draw its conclusions from the failure.

55. For understanding facts it may be necessary to assess physical evidence other than
documents, for example, by inspecting samples of goods, viewing a video recording or
demonstrating the functioning of a machine.

(a) What arraI1g:ements should be made if ohvsical evidence will be submitted

56. If physical evidence will be submitte~ the arbitral tribunal may wish to fix the time
schedule for presenting the evidence, make arrangements for the other party to have a suitable
opportUnity to prepare itself for the presentation of the evidence, and possibly take measures for
safekeeping the items of evidence.

14. Physical evidence other than docnments

~



(b) What arranszements should be made if an on-site insDection is net"~

57. If an on-site inspection of property or goods will take place, the arbitral tribunal
consider matters such as timing, meeting places and the need to avoid communications
arbitrators and a party about points at issue without the presence of.the other party.

58. The site to be inspected is often under the control of one of the parties, which typically
means that employees or representatives of that party will be present to give guidance and
explanations. It should be borne in mind that statements of those representatives or employees
are not testimony and should not be treated as evidence in the proc=dings.

15. Witnesses

59. While laws and rules on arbitral procedure typically leave broad freedom Concerning the
manner of taking evidence of witn~ practices on procedural points are varied. In order to
facilitate the preparations of the parties for the h~ the arbi1rai tribunal may 'consider it
appropriate to clarify, in advance of the hearings, some or all of the following issues.

(a) Advance notice about a witness whom a oartv intends to oresen.t: 'NI'itten witnesses'
statementS

60. To the extent the applicable arbitration rules do not deal with the matter, the arbitral
tribunal may wish to require that each party give advance notice to the arbitral tribunal and the
other party of any witness it intends to present. As to the content of the notice, the following is
an example of what might be required, in addition to the names and addresses of the witnesses:
(a) the subject upon which the witnesses will testify; (b) the language in which the witnesses will
testify; (c) particulars concerning the relationship with any of the parties, qualifications and
experience of the witnesses, and how the witnesses learned about the facts on which they will
testify .

61. Instead of requiring merely an indication of the subject of the testimony, theparties may be
required to submit either the summaries of the statements of the witnesses or the full signed
statements. If a signed witness's statement should be made under oath or a similar a:ffirmat:ion of
truthfulness, it may be necessary to clarify by whom the oath or affirmation should be
administered.

62. The indication of the subj~t of testimony in the advance notice or the submission of a
written witness's statement may expedite the proceedings by maIQug it easier for the opposing
party to prepare for the hearings or for both parties to identify uncontested matters. However, it
may not be necessary to require such an indication or a written statement, in particular if the
thrust of the testimony can be clearly ascertained from the party's allegations; furthermore, the
benefits of a written wimess's statement might be outweighed by its disadvantages, such as the
time and expense involved in obtaining the written statement.
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63. The arbitral tribunal may
witness if the required notice has not been given in time.

(b) Manner of ~Sl oral~ence of witnesses

(i) QIger in wbi£.h auestions ~e manner in wPich the hearinsz of
witnesses will be conducted

64. One of the various possibilities is that a: witness is first questioned by the arbitral tribunal,
whereupon questions are asked by the parties, first by the party who called the witness. Another
possibility is for the witness to be questioned by the parties in the appropriate order, while the
arbitral tribunal might pose questions after the parties on points that in the tribunal's view have
not been sufficiently clarified. Differences exist also as to the degree of control the arbitral
tribunal exercises over the hearing of witnesses. For example, some arbitrators prefer to permit
the parties to pose questions freely and directly to the witness, but may disallow a question if the
other party objects; other arbitrators tend to exercise more control and may, apart from
interceding in the process with their own questions, disallow a question on their initiative or even
require that questions from the parties be asked through the arbitral tribunal.

(ii) Whether oral testimonv wil.! be !riven under oath or affirmation and. if so. in what form
an oath or affirmation should be made

65. Practices and laws differ as to whether oral testimony is to be given under oath or
affirmation. In some legal sy~ the arbitrators are empoWered to put witnesses on oath. but it
is usually in their discretion whether they want to do so. In other systems, oral testimony under
oath is either unknown or may even be considered improper as only an official such as a judge or
notary may have the authority to administer oaths.

~

(iii) Mav wimesses be in the hearinsz room when they are not testifvinsz

66. Some arbitrators favour the rule that, except if the circumstances require otherwise. the
presence of a witness in the hearing-room is limited to the time the witness is testifying; the
purpose is to prevent the witness from being influenced by what is said in the hearing room., or
to prevent that the presence of the witness would influence another witness. Other arbitratOrs
consider that the presence of a witness during the testimony of other witnesses may be beneficial
in that possible contradictions may be readily clarified or that their presence may act as a
deterrent against untrue statements. Another possible approach may be that witnesses are not
present in the hearing-room before their testimony, but stay in the room after they have testified.
The arbitral tribunal may Prefer to decide the matter ad hoc during the hearings or may give
guidance on the question in advance of the hearings.

to make it clear that it reserves the right to refuse to hear awish



~

(c) In which order will the witnesses be called

67. When several witnesses are to be heard and longer testimony is ~ it is likely to
reduce costs if "the order in which they will be called is known in advance and their presence can
be scheduled accordingly. Each party ~ght be invited to suggest th~ order in which it intends to
present the witnesses, while it would be up to the arbitral tribunal to approve the scheduling and
to make departures from it.

(d) Interviewin2 witnesses Prior to their a1me31'aI1ce at a hearin~

68. In some legal systems, parties or their representatives are permitted to interview witn~
prior to their appearance at the hearing, as to their recollection of the relevant events. In other
systems such contacts with witnesses are considered improper. In order to avoid
misunderstandings, the arbitral tribunal may consider it useful to clarify what kind of contacts a
party is pemritted to have with a witness in the preparations for the hearings.

(e) Hearing I'CT)resentatives of a tlartv

69. According to some legal sy~ certain persons affiliated with a party in dispute may
only be heard as representatives of the party but not as witnesses. In such a case, it may be
necessary to consider ground roles for determining which persons may not testify as witnesses
(e.g., certain executives, employees or agents) and for hearing statements of those persons.

16. Exnerts and exnert witnesses

70. Many arbittation rules and laws address the participation of experts in arbitral proceedings.
A frequent solution is that the arbitral tribunal bas the power to appoint an expert to report on
issues determined by the "tribunal; in additio~ the parties may be pennitted to present expert
witnesses on points at issue. In other cases~ it is for the parties to present expert testimony, while
the power of the arbitral tribUDal to appoint an expert is restricted.

(a) Exuert auuointed bv the arbitral tribunal

71. If the arbitral tribunal is empowered to appoint an expe~ one possible approach is for the
tribunal to proceed directly to selecting the expert. Another possibility is to consult the parties as
to who should be the expert; this may be done without mentioning a candida.te~ by presenting to
the parties a list of candi~ or by soliciting proposals from the parties. For the selection
process~ the arbitral tribunal may wish to establish the expert's "protilett, Le. the qualitications~
experience and abilities the expert should have.

~
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(i) The excert's terms of reference

~

72. The purpose of the expert's terms of reference is to indicate the questions on which the
expert is to provide clarification, to avoid opinions on points that are DOt for thc expert to assess
and to commit the expert to a time.schcdulc. While the discretion to appoint an expert normally
includes the determination of the expert's tenDs of ref~ the arbitral tribunal may decide to
consult thc parties before fin$lli7ing the tenDs. In order to tacilitate the evaluation of thc expert's
report, it is advisablc to require thc expert to include in the report information on thc method
used in aniving at the conclusions and the evidence and information used in preparing thc report.

(ii) The o~ortunitv of the uarties to comment on the exoert' s ~rt. incfudiml bv
iSuresentinsz exuert testimony

73. Arbitration rules thatl.j. f\1'Oltratlon rules tt1at contaIn proVlSlons on experts usuauy also have provisions on the
right of a party to comment on the report of the expert appointed by the arbitral tribunal. The
arbitral tribunal may, in light of those provisio~ consider it opportune to determine~ for
example~ the time ~od for presenting written comments of the parties., or, if he3.rlngs are to be
held for the purpose of he3ring the e~ the procedures for interrogating the expert by the
parties or for the participation of any expert wi1I1esses presented by the parties.

(b) Expert ooinion mesented bv a ~artv (ext)ert witness)

74. In the case a party is pem1itted to present an expert opinion, the arbitral tribunal might
consider requiring, for example, that the opinion be in writing, that the expert should be available
to answer questions at he3rings~ and that:, if a party will present an expert wi1I1ess at a hearing,
advance notice must be giv~ as in the case of other wi1I1esses (see above~ paragraphs 60-63).

(b)

~

(a) Decision whethe

75. National laws ot
cases in which the arb
of a party to request a
tribunal must respect.

Decision whether to hold hearmszs

s often have provisions as to whether oral hearings must be held and as to the
arbitral tribunal has disaction to decide whether to hold hearings. The right
:n a hearing is usually considered a fundamental right which the arbitral

76.. If it is up to the arbitral tribunal to decide whether to hold hearings, the decision is likely. . - - - - . .. -- - - - - - .
to be lIl!luencea by ta.ctors such as mat It IS usuauy qmcker and easIer to clarIty pomts at lSSUe 1Il
oral proceedings than by correspondence, the travel and other cost of holding hearings. and that
the need of finding acceptable dates for the hearings may considerably delay the proceedings.

~~
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(b)

77. Attitudes vary as to whether hearings should be held in a single period of hearings or in
separate perio~ especially when more than a few days are needed to complete the hearings.
According to some arbitrato~ the entire hearings should normally be held in a single period,
even if the hearings are to last for more than a week. Other arbitrators in such cases tend to
schedule separate periods of hearings. Advantages of one period of hearings are that it involves
less travel COsts, memory will not fade, and it is unlikely that people representing a party will
change. On the other band, the longer the hearings, the more difficult it may be to find early
dates acceptable to all participants. Separate periods of hearings are easier to schedule and they
leave time for analysing the records and for negotiations between the parties aimed at narrowing
the points at issue by agreement.

(c) Settinsz dates for hearinszs

78. Typically, firm dates will be fixed for hearings. Exceptionally, the arbitral tribunal may
wish to set only "target dates" as opposed to definitive dates. This may be done <it a stage of
proceedings when not all information necessary to schedule hearings is yet available~ with the
understanding that the target dates will either be confirmed or rescheduled within a reasonably
shon period. Such provisional planning can be useful to participants who are generally not
available on shon notice.

~~

(d) Whether there should be a limit on the alZ5Zreszate amount of time the oarries have for oral
arsruments and auesrioninsz witnesses

79. Some arbitrators consider it useful to limit the aggregate amount of time each party has for
any of the following: (a) making oral statements, (b) questioning its wimesses, and (c)
questioning the wimesses of the other party. In general, the same aggregate amount of time is
considered appropriate for each party, unless the arbitral tribunal considers that a different
allocation is justified. Before deciding, the arbitral tribunal may wish to consult the parties as to
how much time they think they will need.

80. Such planning of time~ provided it is realistic. fair and subject to judiciously firm control
by the arbitral tribuna4 will make it easier for the parties to plan the presentation of the various
items of evidence and arguments. reduce the likelihood of running out of time towards the end of
the hearings. and avoid that one party would unfairly use up a disproportionate amount of time.

(e) The order in which the Darries will DreSen! their arszumcnts and evidence

81. Arbitration rules and national laws on arbitral procedure typically give broad latitude to the
arbittal tribunal to determine the order of presentations at the hearings. Procedural patterns
differ, for example, as to whether opening or closing statements are heard and their level of
detail; the sequence in which the claimant and the defendant are to present their opening
statementS, ar~entS, witnesses and other evidence; and whether the defendant or the claimant

~
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should have the last word. In view of such differen~ it may fosrcr efficiency of the
proceedings if the arbitral.tribunal clarifies to the parti~ in advance of the h~ the mannerof conducting oral h~ at least in broad lines. .

(f) LenlZth of hemin1ZS

82. The length of a hearing primarily depends on the complexity of the issues to be argued.
:t'he length also depends on the procedural style used in the arbitration. Some practitioners prefer
to have the issues clarified, as much as possibl~ in writing before the hearin~ which' thus can
be limited to the issues that remain to be clarified. Those practitioners will gencra1ly tend to
plan shorter hearings than those practitioners who prefer that most if not all evidence and
arguments are presented to the arbitral tribunal orally and in full detail. In order to facilitate the
parties' preparations and avoid misunderstandings, the arbitral tribunal may wish to clarify to the
parties, in advance of the hearings, the intended use of time and style of work at the hearings.

:

(g) Arnuuzements for a record of the hearin2S

83 - The arbitral tribunal should decide~ possibly after he3ring the vicws of the parties, on the
method of preparing a record of oral statements and testimony during hearings. Onc possibility.
is that the members of the arbitral tribunal take personal notes.. Another is that thc presiding
arbitrator during the hearing dictates to a typist a snmmary of oral statements and testimony- A
useful, though costly, method is for professional stenographers to prepare verbatim transcripts,
often within the next day or a similarly short timc period. A written record may be combined
with tape.rccording, so as to enable reference to thc tape in- case of a disagreement over the
written record.

~

If84.84. If transcripts are to be produc~ it may be considered how the persons who made the
statements will be given an opporttmity to check the transcripts. For example, it may be agreed
that the changes to the record would be approved by the parties or, failing their agreement, would
be referred to one of the' arbitrators or to the arbitral tribunal.

transcnpts

Whether and when the uarries are uennitted to submit notes summarizinsz their oral(h)
3rlZUII1entS

85. Some legal cOW1Sel are accustomed to giving notes summarizing their oral argumentS to the
arbitral tribunal and to the other party. If such notes are presen~ this is usually done during
the hearings or shortly thereafter; in some cases, the notes are sent already before the hearing. In
order to avoid surprise, foster equal treatment of the parties and facilitate preparations for the
hearings, advance clarification is advisable as to whether handing over such notes is acceptable
and the time for doing so.

86. The decision of the arbitral tribunal to close the hearings will normally be made after it has
been told by the parries that they have no further proof to offer or submissions to make.
Therefore, when notes are handed over to be read after the closure of the hearings, the arbitral

{
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or to the arbitral tribunal.



trIbunal may find it worthwhile to stress that the notes should be limited to summarizing what
was said orally and in particular should not refer to new evidence or new argument.

87. A single arbitration that involves more than two parties ("multi-party" arbitration) may
arise from different kinds of situations. Among the many examples of multi-party arbitratio~
one is a case in which a particular event gives rise to disputes between different pairs of parties.
For example~ in the construction of a building, one construction defect may give rise to two
dispUte~ one betWeen the purchaser and the designer and another one between the purchaser and
the contractor; while both disputes arise from the same event and some of the evidence may be
the same~ the disputes are separate in the sense that the outcome in one dispute does not
necessarily prejudge the outcome in the other one. Another example is an arbitration arising out
of a multilateral contract such as a joint venture or consortium.

88. In order to establish a multi-party arbiC'atio~ it is generally required that ail the
participating parties have consented to arbitrate in a single arbitration. However, if specified
conditions are met, a few national laws allow a court-ordered multi-party arbitration even if not
all the parties have agreed to hold a single arbitration. Some national laws authorize courts to
assist the parties in establishing, and laying down the ground roles ot: a multi-party arbitration if
all parties make the appropriate request.

~

Tvoes of Drocedural decisions that may facilitate multi-DartY oroceedinszs

(i) The order in which issues are to be considered

89. In multi-party disputes it is often possible to identify issues that are interdependent in that a
decision on one issue influences the outcome regarding another issue. For example, liability of a
party found to exist vis-a-vis one claimant may affect the decision in another dispute in the
multi-party setting. When such interdependence exists, it might be useful to divide the
multi-party proceedings into stages that will deal with the issues in the appropriate order. It is,
however, important to bear in mind that, since a decision on one issue may affect the position of
a party in another issue, each interested party must be given an opportunity to present its
arguments on the issues affecting that party.

(ii) Other procedural decisions

90. Because of the need to deal with more than two parties. multi-party proceedings can be
more complicated to manage than bilateral proceedings. In order to avoid unnecessary delays
and costs, it is advisable to consider the anticipated course of the proceedings and take
appropriate decisions on matters such as the scheduling of meetings; flow of communications
among the parties and the arbitral tribunal; the manner in which the parties will participate in the

~~~~~
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taking of evidence of wi~ appointmeDt of ~ts aDd the participation of the parties in
considering their reports; the order in which the parties will make stM~ and the
apportionment of the deposits for costs.

~

91. Some national laws require that arbitral awards be filed or registered with 'a court or similar
authority, or tbat they be delivered in a particular mann~ or through a particular authority.
Those laws differ with respect to, for example, the type of award to which the requirement
applies (e.g., to all awards or only to awards not rendered under the auspices of an arbitral
institution); time periods for filing, registering or delivering the award (in some cases those time
periods may be rather short); or consequences for faiHng to comply with the requirement (which
might be, e.g., invalidity of the award or inability to emorce it in a particular manner).

92. If such a requirement ~ it is useful. some time before the award is to be issued. to
plan who should take the necessary steps to meet the requirement and how the costs are to be
borne.

~~~
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IV.

314. The dec:iaion by the CcaIId..ion to conaence work on the project W88 taken
at ita twenty-sixth .e..ion in 1993. J.I The first dra:ft prepared by the
Secretariat pursuant to tDat deci.ion va. entitled 8Dra:ft Guidelines for
Preparatory COn:ferences in Arbitral Proceedings. (document A/CN.9/396/Add.1),
which the Commi..ion considered at its twenty-seventh session in 1994. V

B. Discussion ot draft Notes on ora&nizina
Arbitral Proceedinqs

3J.S. The COmmission noted that the project had attracted c:onaidera.ble attention
among practitioners and that it had been discussed at several national and
international meet~s. The COmmission expressed particular appreciation to the
International Council for Commercial Arbitration (ICCA) for organizing a
discussion of the project at the nIth International Arbitration COngress, held
by the Council at Vienna from 3 to Ii November J.994. The c:rltical and favourable
comments expressed at the COngress and other meetings were useful in preparing a
thoroughly revised draft entitled -Draft Notes on Organizing Arbitral
Proceedings- (doc. A/CN.3/4J.O), which the Commission had before it at its
current session. (For the conclusion of the Commission, see below, paras. 370
to 373).

1. .Text as a whole

. There was wide and strong support in the COlDftission for the proj ec1: and
for the purpose of the Notes, which was to serve as a reminder of queS1:ions
relating to the conduc1: of arbitrations that, if circumstances so warranted, it
might oe useful to consider in order to facilitate the arbitral process. It was
said that, oy raising awareness about the need for proper orqani:ation of
proceedings, the Notes would help avoid surprise and misunderstandings in
arbitral proceedings and make the proceedings more efficient. While the advice
given in the Notes might Oe ~eful in international as well as domestic
arbitration, the text would be of particular importance in international cases,
in which the participants often had different legal oackgrounds and different
expec1:ations rel.ting to the conduct of arbitrations. Furthermore, the text
would provide welcome assistance to less experienced practitionerB.

3), 7. There was general approval for the principles t:h.at had been borne in mind
in preparing the draft I among which were the following: the Notes must not
impinge upon the beneficial flexibility of arbitral proceedings; it was
necessary to avoid establishing any requirement beyond the existing laws, rules
or practices, and in particular it was necessary to ensure that the sole fact
that the Notes, or any part of them, were disregarded would not lead to a
conclusion that any procedural principle was violated; the Notes should not seek
to harmonize disparate arbitral practices or recommend using any particular
procedure.

3 ~S . However, serong reservaeions were also expressed about the proj eC'1: . I1
,was said thae experienced arbitraeors did noe need the advice in the draft Ne
while those wi~out sufficient experience could noe rely on the Notes for

.,!i))~ufficient guiciance as to how to conduct arbitrations. Moreover, if the
~~:jvlrbitral tribunal would present the Noees to the parties, that might lead to

unnecessary discussions aboue matters relaeing to organizing proceed~gs; in

Ca4MBRc:ur. ARBITRAT%ONIN'1'DRAT%ODI.

A. Introduction

It
Notes
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addition. & part:y nu..qt1t invcJce the Not.s in order to 1D8i.t OJ
c1isCU8sian8. Thu.s. the Note. 1IIiqt1t IIIIIJte arbitral. pZ'Oceed:i.ngs
costlier aDd more complex.'-'u.. ' "'wa>t:'.....-.

319. The Commis.ion. c:cmvincad of the U8efulDe.. of the Not:e. and de.irous of
avoiciing difficulties or miS1.U1der.~aDrli"'g. that WIIr8 fearea. embarked on a

. ij\ij review of the draft tax: bearing in IIIinc1 the purpo.e of the Hot:.. .uc1 the sut:.a
~j7uuderlying principlea. It W&8 8&id, in particular, that by not leaving' any
\' daubt that the Not:e. did not: (j1I11i"'1ah the ttP-0I...:.. -tl~prerogat:ives of the

arDitral tribunal, the ability of the arbitral tribunal to conduct the
i proceedings flexibly and efficiently was undjllliftished.

"

2. tP~*"du~' .~.:;;:. ori:" ~ the Note.'
- 11 e ft N tea

320. It was observed that: the sub.t:ance of the table of cont:ent:. of the Notes
could serve aa a checklist: of matters to be borne in mind in organizing arbitral
procedure, and that: a reference to such a checklist was made in paragraph 11 of
the draft Notes. In order to highlight bet:ter such use of the table of
content:s, a suggestion was made to insert the checklist after paragraph 11.

321. As regards the introductory part, the following sugge.tions vere made: to
mention, possibly in paragraph 1, that t~e Notes could be used both in
arbitrations administ:ered by an institution and in non-administ:ered arbitration;
to recast paragraph 2 so as to avoid using the te%1l1 .suggest:ions" and to state
positively that the Notes did not establish any binding legal requirement on
parties or arbitrators; that in some context:s the expression "administered
arbitration" was unclear and that it was preferable to use instead an expression
such as "arbitration administered by an institution"; to clarify that the Notes
were prepared with a particular view to international arbitrations, while the
text could be useful also in domestic arbitration; it was pointed out, however,
that some domestic arbitrations tended to be in£luenced to a greater degree than

ternational arbitrations by practices and rules used in court proce~dings and
that therefore the draft Notes were not drafted to be directly relevant to
domestic arbitration. While it was suggested to delete the second sentence of
paragraph :2 as unnecessary, the opposing view was that the sentence was
necessary to scress the non-binding nature of the Noces.

322. As to paragraph 4, it was suggesced to dele~e the reference to "~ype and
complexity of issues of fact and law"; to stace expressly that the discretion of
the arbitral ~ribunal in conducting the arbitral proceedings was subject to
rules agreed by the parties and the law governing the proceedings, including the
fundamental principles of procedure; that expressions such as "decisions on
organizing proceedings" were preferable to .procedural decisions",.used in
paragraph 4 and elsewhere, inasmuch as the lacter term might give rise to a
controversy as to whether a matter was one of substance or procedure; ~o use,
where appropria~e, the ~erm "procedural orders" as a ~erm used in prac~ice; to
delete foocnote :2 since, in referring to flexibili~y of proceedings, many ocher
se~s of rules, including those of arbitral institutions, could be given as
examples; to add the word "justft to the words at the end of paragraph 4 so that
they would read "the need for a just and cost-efficient resolutior. of ~he
dispute" .

323. It was suggested ~o emphasize. in the context of paragraphs 5 or 10 of the
draft Notes, that it depended on the s~age of the proceedings which of the
organizational mat~ers discussed in ~he Notes should usefully be raisea and tha~
carl!!! ahl"'ltt1n h.. r-..k...n nl"'lT"~ to"'" r",'i,c;.. Att,..h m..T"~...,..", ,..,r..ma.t"ur...1v- - -- - - - -.

324. A view was expressed that: the statement in paragraph 5 about: decisions
, de by the presiding arbitrator should be revised so as to express the limits

;;:'::;'0 the prerogatives of the presiding arbitrator to decide a.lone. It was
~ -7~-

~~

lenqeJ1ier

~

p<



proposed. Co delete. in par.~ 6, t:h8 t:8X1: ~ter the t:1Z81: sentence, since it
raiaed questiona ntbcut Ul.8W8riDq th8I8 and .inca it 4aalt: vi.th po1:ent:ally
cont:roVenial aaatters. Wh:Ue that 8U9'9'-d.on W&8 oppoaecl. it: WII8 proposed. to
rec:onJlider the worct. "invite the par1:i- to enter into a procedural. agreement",
which might: 9'1 ve ri.. to c:cntroVer8y and delAy, in partic:uJ.ar if the invit.a1:ion
referred. to agreement to a .et of rul.s.

32S. A. augge.tion waa zade DOt to lD8I1d.on in paragraph 7 the po8sibility of
meeting at place8 other t.han the place of arbitration, 8ince such freedom might
be restricted by the applicable rules or law. There was oppoaition to - that
suggestion 8ince the passage highlighted. method. that migh1: be nece.aa:y for an
efficient conduC1: of proceedings. It vas c:on8iderec1 that the aubst:ance of the
fir8t 8entence of paragraph 8 should be expre8sed. mere clearly. .

326. It vas ccnaidered that paragraph 1.1., and the 118e of the word. -agenda.,
might be misunderstood as implying that meetings devoted to procedural matters
(referred to in paragraph 8 also as -preparatory conferences.) were regularly
held, which was not the case; furthermore, the significance of a checklist of
procedural matters as set out in the Notes was not limited to preparatory
conferences.

3. Procedural matter: f~r Doss~le CO~~;d~ration
(Dara~2 - 2 f the aft N s

-1. DeDosits for costs.

327. It was considered that a deposit for costs was often not the very first
matter that the arbitral tribunal raised with the parties and that, therefore,
it would be more appropriate to place the item later in the Notes, perhaps close
to items -4 and S ("Place of arbitration" and .~dministrative services").

~~. Set of arbitration rules"

/'
'328. One suggestion was to delete item 2 since a discussion concerning the
choice of arbitration rules might give rise to controversy or lengthy
discussicna. In addition, an agreement on a set of rules of an arbitral
institution without the case being administered by that institution would
require some rules to be modified, in particular the rules that gave a function
to an organ of the institution (e.g., as regards the challenge of an arbitrator
or other functions of supervision by the institution). Such a modification
presented a complex task; if the rules were left unmodified, howev:er, problems
difficult to solve might arise during the proceedings.

'"".-2. Set of arbitration rules"

\~~~ u -

329. The opposite proposal was to keep the item and even to strengthen the
effect of the second sentence of paragraph ~S by deleting the words of caution
in the third sentence.

~~~

agenda.,
'a.l 1IIa1:ters

;x..
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- .
JJJ.. The l_t: 8Ugg88ej,on wall oOjed:8d to on the g%'OUZ1Ci that: the 1IIOcii~i.ect text:
woulci appear to tavow: bolc:IiDg a:bi:c:ati.0D8 that: were DOt: ...m...,;..of .t:ered. by 8Z1
inatitution, tor which t:h8J:e wall DO jU8~i.cat:j,QD. .

332. Searing in IIIiDd t:he o.bject:ion, it wall 8\Jgg8.t:8d that: t:.ba ti.rat t:vo
.sentences. o~ paragraph J.S 8lu:Nlci be replaced by warding al.0Dg' the tollowing

(c\iC;Jl,iJ1.ine.: "Sometime. part:ie. who have DOt iDcluded in their a=it::'ation agreement. -~ stipulation that a .et o~ &Z'bic:aej,on :u1- will gcmtJ:n their &Z'bit::'a1

proceedings might wish to de 80 ~ter the arbitration begins. I~ that occurs,
the tm{,;J.TlCAL Arbitration Rule. lllight .be uaec1 wit:hcut lDOcii~ication. In .1:11e
&1tunative, t:b.e parcie. might ~h to aciopt t:b.e rule. o~ 8Z1 arbit::'a1
iDstitution. In Chat ca.e, it woulci be nece..ary to ..cure agreement o~ Chat
iDatitutiOl1 8Z1ci to .ej,pulate the tums UDcier which the arbitration coulci be
carried. on 1D accorcl&nce wi1:11 the rule. o~ t:he iDatitutiOl1..

333. While there wall agreement in principle 011 the augge.t:8d t8Xt:, t:vo
ob.ervations were macie: Chat the revi.eci item aici not re~lect: t:he po..ibility ot
agreeing on a secticn of 1:11e CHCI'1'RAL Arbitration Rule. or on IDOCiifying t:h.cse
Rule.; that t:b.e agreement of an arbitral institution W&8 nece..ary only as
regards the performance of certain fuucticna by that institution 8Z1ci that 1:11e
text might be clarified to reflect, with apprcpriate cauticms, various oCher
ways in which parties might utilize 1:11e rules of arbitral institutions.

334. It was reiterated that the proposeci text: aid not reduce Che need for
keeping the words of caution contained in the last sentence of paragraph lS and
for clarifying expressly that, despite the lack of agreement on a set of
arbitration rules, the arbitral triDunal remaineci able to decermine, on the
basis of the law governing the arbitral procedure, how the case would be
conducted.

"3. Lanquaqe of ~roceeainqs"

,i..'iYPS. It was observed !:hac paragraph 17 appeared to imply Chat in principle all
4',u,vaoc:uments annexed to the statements of claim and defence had to be translaced

into the language of 1:11e proceedings, and Chat it required an. express decision
for a party to be able to present a dec:ument wit:houc a translaticn. It was
suggesced that a more neutral approach, such as the one expressed in article
J.7(2) of the ONCITRAL Arbitration Rules, should be adopted.

"4. Place of arbitration"

336. It was suggested to delece the first sentence of paragraph 20 as
uzmecessary. The opposite view was that the sentence should be retained since
it clarified the context in which the arbitral tribunal was to determine the
place of arbitration. It was suggested that the word "typically" in the second
sentence, in partic:ul.ar the corresponding word used in some other language
versions, was either unclear or. indicated that the power of the arbitral
tribunal was limited, and that the word should be deleted. It was also
suggested to mention that the parties might agree on a place of arbitration
either directly or indirectly.

337. As to the list of factors possibly influencing the choice of the place of
arbitra~ion in paragraph 2J., various suggestions were made: to place factors (a)
and (b) (referring to the convenience of the participants and support services)
at the end of the list; that factor (c) (the law on arbitral procedure) was the
most important; that fac~or (d) (legal regime for enforcement of the award)
should be placed first; that factor (c) ("perception of a place as being
neutralft) was unclear, poten~ially confusing and should be deleted; that the

, ~rbi~ral tribunal, before deciding on the place of arbi~racion, might wish to
,! jisc:uss that wi~h the parties.'~';,;.8. .-

.
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338. C;Lt1nq the d1.~~arinq w.qg..tiO11ll r.~~ected in the pr.c8d.inq paragraph. anc1
the ci1~~;Lculty a~ properly clArifying t:he interplay of t:he taC1:~_r.f~:;.n the .hert:
~CU8.i.c= under item .., it wall 8U99-ted. to delete para~ '1'he
p%"8V&tiing view. however. wall to keep it. .ince it U8~~y drew attention to
the var:t.ecy a~ tactual and legal coneideratiOl18 in c:boo.ing . place at
arb:i.traticm.

.5. Adminis~ra~ive services.

34O. It waa ..id that the references to various types of services were tco
detailed and. might give rise to an impression that an arbitration a major
and expensive administrative exercise. It was pointed out that paragraphs 23
and 24 did not distinguish properly betveen the services that mest arbitral
institutions regularly provided (e.g., rooms for hearings and meetings) and
services that vere not always necessary or were often not provided by
institutions. but were to be secured by the parties them8elves Ce.g.. travel
a:r:rangements) .

34~. It was sugges~ed to men~ion in paragraph 26 tha~ the fees for the
secrecary appo1%1ted. J:ly an U18tJ.tutJ.on admJ.1Uster1%1g t:J:1e C&8e were normal.~y .borne
by the institution, while in other cases such fees would typically form pUt of
the arbitration costs and would be paid from the amount deposited to cover those
costs.

342. It was proposed to de~ete the phrase "or if the secretary's tasks imply
tok... , ,..,4< to""... ~.._~ -- ..""- ""-,.; '10 '; -- _4: -""- --""'.; ---,-- ., -- -- 1 ---~ -- _&0 -................

tribunal", because the presence of the secretary during the deliberations was in
some parts of the WQrld not controversial., in particular when the secre1:a.ry was
appointed by the arbitral institution administering the case; furt:.hermore, even
where the presence of a secretary raise~ concerns, they were quit~ different
from the concer.n. mentioned in paragraph 27. that the secretary'. tasks might
not be clearly distinguishable from the tasks incumbent on the arbitrators.

"6. Confidentiality"

343. A view was expressed that paragraph 28 should be modified so as to
indicate more clearly that the arbitral tribunal was not merely a passive
recorder of an aqreement-of-the parties and t:h.at the arbitrators were also bound
to respect the confidential nature of information concerning the arbitration.
While confidentiality was widely viewed as an important advantage of arbitration
over court litigation, there appeared to be possibly diverging expectations of
parties as regards the extent of confidentiality, to which fact the attention of
the reader of the Notes should be drawn.

344. Suggestions were made for simplifying and shortening the discussion in
paragraphs 29 to 3~.

345. A view was expressed that the way paragraph 29 was drafted might leave a
wrong impression that electronic means of communication were more insecure than
was in fact the case. A contrary view was that the paragraph properly reflected
the nature of risks involved in electronic communications.

.~. Routinq of writinqs amonq parties and the arbitrators. .

3~6. The follow~g suggestions were made: to indicate that the examples given
,in paragraph 32 were examples OnlYi to revise the order of the examples given;
~o COVer also cases in which the arbitral tribunal directed a communication to
one party onlYi to screngthen the suggestion about the advisability of a timely

a
a

x

Iting the ..<:oDd. .entence of paragraph 22 waa not
: highlighted an important aspect of flexibility in

(8ee alao above, para. 325).

deJ.et:iDq
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dee8X'Dlinaeicm ot the roueiJ:lq ot ~C:inqs; t:o indicaee t:hae: in t:b8 c:aae of an
arbit::aeicm .dJoo.;"; seered by an inaC:icueion. a !IY.e- of rouC:ing vr:itinqa would
otten ):)e deeermi.nec1 by t:h8 rul- or praC1::ice. ot 1:h8 inaC:icueicm; to c~ t:h.e
.ecoud seneence 80 .. t:o reflect beeter the actU&l praC1::ice; to rater to
po.sible ID8&8Ur8S thae ati.ght be t:aJcen to ~c:our&g'e refuaal.a by & party to
accept wr:iC:inqs or uae aimilar dilatory tactics.

8S. Telefax and other ele~ronic means of sendinq writ~q8.

347. Rec:Uling the observacion on paragraph 29 of the draft Nocea (above, para.
345), it was said that also paragraph 33 might leave & wrong impression that
telefax was more insecure than was in fact the case, in particular in view of
the widespread and inc:r8&8ing U8e of security devices built into CCftmUnication
8}'8t8J118. It was 8Ug'gested that the paragraph sb.culd mention that the arbitral
tribunal and the partie. might consider which telefax mes.ages 8hculd be
confirmed by mailing or otherwise delivering the documents whose facsimile had
been uanamittecl by elect~c means.

348. It was suggested to reduce the overly detailed d.isc:uasion in paragraphs 34
to 36 to several sentences. It was understood that the U8e ot electronic means
of communication depended on the agreement of those concerned.

343. In cozmection with time-limits for submission of writings, it was
suggested to take into account the question of different time zones. It was
also suggested to address the situation when the originator of a message had not
received a confirmation of receipt.

.9. Timinq of written submissions"

350. It was considered that the expression "timing" (and in particular the
corresponding word in some ocher language versions) in the title was misleading
in that submissions were scheduled not only with reference to a calendar but
also with reference to the stages of the proceedings.

351. It" was suggested to add a paragraph indicating that different practices
existed with respect to submissions which parties might present after the
conclusion of the hearings (post-hearing submissions> and that, in view of those
differences, guidance to the parties would oe useful. In cozmection with that
suggestion it was proposed to modify the title of item 9 along the lines of
.Written submissions" or "(Arrangements for] (Exchange of] written submissions".

~

.~o. Practical details concerninq written submissions and evidence (e.q.,
co~ies, numberinq of items of evidence. references to dO~Jments. numberinq of
Daraqra~hs)"

352. It was observed that the examples given in the title between the
parentheses were necessary to make the title meaningful when it would appear in
a checklist of matters for possible consideration. (see above, para. 320). It
was proposed to review other titles in that light.

353. It was though~ by some that paragraph 40 described in excessive detail and
gave too much prominence to matters that were pet~y and often of marginal
significance. The paragraph migh~ also signal to a non-experienced arbitra~or a
wrong sense of priori~y. Moreover, if t.he arbi~ral ~ribunal should refuse to
accep~ a submission that did no~ comply with a technical arrangement men~ioned
in t.he paragraph, tha~ might be considered a violation of procedural rights of
that party. The Commission, however, adopted the view that it was useful ~o
mention t.hose practical details in the No~es, bearing in mind, and possibly

.. . expressing in t.he paragraph, that the Notes were not binding and that the

~Iarbitral tribunal should use its discre~ion in dealing with matters mentioned in
.. the paragraph.
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354. As to paragraph .n.. it ... thouqht t:bat an early fUinq of a liAIt ot the
point:a at isaue might C&WI. difficulti.s if later d8veJ.opID8Dts called for a
rev1.sion of !:he list. The discuasicm in the paraqr&1)h waa 8&id. to be
reminiscent of requ.i%'ealeDta to d.e'tine at an early ataqe ot the proceedinqs the
points at i8sue (or t:he t8Z1llll of ~erence of !:he arbitral. eribunal), which
existed. in aome leg'al ayst8IU and. in the prac:d.ce of IIOID8 arbieral iA8titutions
;md which, as ~onaid.ered by aome, caused problema in practice. It was
~idered that the paragraph ab.culd suqgest that the arbitral tribunal ahould
pro~eed flexibly in ~larifying points at isaue, bearing in IDind the possibility
that those points might change a.nci that arbieration rules often had provisions

" as to how to deal with such cb.anges. It... alao sugg.sted that it ab.culd be
mentioned in the Notes that the -t8Z1llll of reference-. reqtdred to be drawn up
under the rules of some arbitral institutions, aerved the same purpo.. as a list
of points at issue. It... c:onJIidered that. unless the.e ~"1e11dments to the
paragraph were to be made, it vculd be preferable to delete the whole item 1J..

355. As to paragraph 43, it was suggested that it was unclear what the
difference was between the -award- and the -decision", and that the use of the
term "award" was preferable.

356. A suggestion was made to include a paragraph addresaing' the case where the
arbitral tribunal ~onsidered that the relief or remedy sought by a party was
insuffi~iently definite and the arbitral" tribunal decided that it should. be
formulated more precisely (aee also draft Guidelines for Preparatory Conferences
in Arbitral Pro~eedings (A/CN.9/396/Add.l), -D. Defining issues and order of
deciding them", remarks '(Li;) ~~ the ~onsideration in the Commission on the
point (A/49/J.7, para. 15J.) . ~
"~2. Possible settlement neaotiations and their effect on schedulinq"

357. No observations were made on the substance of the item.

~;~~~ "~3. DOC'..1mentarv evidence"

358. The substance of paragraphs 45, 46 and 54 received general support.

359. Suggestions were made for the delecion of paragraphs 47 Co 49 because they
were too detailed. Those suggestions were opposed on che ground. that paragraphs
47 to 49 referred co practices Chat could result in substantial savings.
Suggestions were also made to delete paragraphs 50 to 53, since they gave
prominence to practices Chat were controversial or not acceptable in some parts
of the world. Those suggestions were opposed on the ground that, be~ause those
practices differed widely and it was therefore necessary to avoid surprise and
misunderstandings, the paragraphs ~larified to the parties how requescs for
dOC".Jments would be dealt with. The Commission, in the spirit of compromise and
wishing Co ensure the broadest acceptability of the Notes, decided to retain the
substance of paragraphs 47 to 49, delete paragraphs 50 to S3 and limit the
discussion of requescs for documents to the substance of article 24 (3) of the
UNCITRAL Arbitration Rules.

360. The following suggestions were made: that it might be useful to mention in
paragraph 45 the possibility that court assistan~e would be needed in obtaining
evidence (as envisaged, e.g., in article 27 of the UNCITRAL Model Law on
Internacional Commercial Arbitraeion) i to clarify, in paragraph 47, that, with
respect to the case under (b), the words "a party protests" meanc a statement
Chat the party had not received ehe communication; Chat paragraph 49 might refer
to a possibility that evidence be presented by using computerized means.

6J.. It was considered thac paragraph 50 should also reflect the practice
ccording to which a party, inscead of handing over a documenc to the other
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. ocher par1:y to iD8pec:1: the dcc:ument: at: the place where the
In acldj,t::Loa, awropr:Lat:e 1D8Dt::I.cu 8hcul.d De made of raqu..ca

handed over to lID expert: or that: the expert be g:1.ven acca8s

~. allowed t::ha~
document: W&8 ket;:lt:.
t.bat: a doCUlD8l1~ be J
co t:b.e doc:umen~.

-:14. ,phYsical evidence other ~han documents.

362. No obBervaticms were made on the 8UbBtm:tce of the item.

-'15. Witnesses"

363 . SUggeBticms were made to delete paragraph8 61 and 62. .:i.nce they vere
prcmcting practiceB acco:d1ng to wh1c:h a party pre.ent1Dq . wit:neB. ID8t the
witneaa in private and helped the witnea. prepare the written atatement. ThoBe
pract:.i.ce.. in the view of many practitioner.. COIIIproadaed the c:redibility of the
teat1mony, vere frowned upon :i.n varioua part8 of the world. or might in acme
instances be contrary to lav. The oppoai.ng view vu that paragraphs 61 and 62
ahculd be main1:&ined, precisely because the opiniO%Ul about the practice. were so
different; it was nec.Bsary to expla:i.n the varicua po.aibilitiea and leave to
the applicable rules, law and w:.i..dcm of the arbitral tribunaJ. to detenU.ne the
manner of proceedings. The CO'IIIII:.i...ion decided that paragraph8 61 and 62 ahculd
be revised, reflect~g that there were differing practices and that no practice
should be preferred and taJd.ng into account the above concerns.

362.

36"'. It was considered that paragraph 63. should be deleted. because it dealt in
a simplistic way with a question that affected fundamental rights of a party to
present its case.

16. Exce~ts and expe~ts witnesses"

No observat:;i.ons were made 0%1- the subst:ance of ;i.tem 16.365.

.~7. Hearing-s"

366. A suggestion was made to reflect in paragraph 83 also the case in which
summary of oral statements and testimony was written by the secretary of the
ar~itral tr~l.

"~8. MUlti-Dartv arbitration"

367. It was suggested, and ~e Commission agreed, that paragraphs S7 and SS
should be deleted s~ce ~ey did not deal with organi%~g arbitral proceedings.
It was decided to delete also paragraph 89, s~ce the separation of issues, as
indicated in the paragraph, might present a complex task and raise difficulties
concerning the respect of the rights of the p~ies, and s~ce it was not
possible to deal with those difficulties in the context of the Notes.

368. It was considered thae the raeher generally formulaeed paragraph 90 should
noe appear as a separaee item, and thae its subseance should be ~'cluded in
anoeher suitable place in the Noees.

"19. Possible requirements concerninq filinq or deliverinq the award"

369. It was said that it was usually the winner in the dispute who had an
; interest in filing the award, that item J.9 had little to do with organizing the

~~~~roceedings and that there was no need to say anything about the matter in the
""""Notes. The Commission, however, adopted the view that the item was useful since

different solutions existed &8 to how and by whom an award bad to be filed, if

a
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it bad to be f;iled at all. m1d since the patties I1Iiqht not- be aware ot 8Uch
requiremenu.

370. '11:!e C~; ..ion. ~ving' COIIIpleced the review of the suD81:anc:e of the draft
Hocea, reqt18jICed the Sec:ret:ariac to prepare. in light of the COZ18id.raciona in
the Commission. a revi8ed draft of the Notes for final approval by the
Commission at its twen~-ninth ...sion in ~996.

371. It waa r8c:Uled that at its twenty-sixth session in 1993 the Commission
pos1:pCned ita decision.. to whether work should be undertaken in the areas of
multi-party arbitration aDd. the taking' of evidence in arbitration. 1!V

372. As to mult~-party arbitration, Rggestions were made at the current
session that it would not be promising to undertake work in that area because
the great variety o~ po.sible multi-party situations c!id not lend itael.! to
useful general solutions; it was also said that experience in other
international organi:&tions pr=ved that meaningful results on the topic were
elusive. Neverthel.ss, the COmmission considered that the Secretaria.t should
continue to monitor the law and pra.ctice in the field of multi-party arbitration
so as to be able to present to a. future session a document exploring the
desirability and feasibility of work by the Commission in that field.

t:ionsexpecta

~~

Conclusionc.

future
the

~
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